Decision No. C99-935

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-346T

IN THE MATTER OF The Application of Pathnet, Inc., for a Certificate to Provide Local Exchange Telecommunications Services and for a Certificate of Public Convenience and Necessity to Provide Emerging Competitive Telecommunications Services on a Facilities and Resold Basis.

ORDER Granting Application

Mailed Date:  August 31, 1999

Adopted Date:  August 25, 1999

I. BY THE COMMISSION

A. Statement and Findings of Fact

1. On July 12, 1999, Pathnet, Inc. ("Pathnet"), filed an application for a Certificate to Provide Local Exchange Services and for a Certificate of Public Convenience and Neces-sity (“CPCN”) to provide certain emerging competitive telecommu-nications services.

2. On July 16, 1999, the Commission issued a Notice of Application Filed and Notice of Hearing, which gave notice to all interested parties that this application had been filed.  Interventions were due on or before August 16, 1999.

3. On August 10, 1999, U S WEST Communications, Inc. ("U S West"), timely filed its Intervention and Entry of Appear-ance in this docket.  U S West stated that it would not be opposed to a grant of the application without a hearing, pro-vided that Pathnet is obligated to:  (1) offer service to all customers on a non-discriminatory basis; and (2) comply with all applicable statutes and Commission regulations governing tele-communications providers.

4. On August 12, 1999, Pathnet filed responses to questions posed to it by the Staff of the Commission.  These responses clarified several items in the application.

B. Discussion

5. Because the Commission will grant the application in accordance with U S West's request, the application is unopposed and may be considered without a hearing.  § 40-6-109(5), C.R.S.

6. Granting the application of Pathnet is consistent with the legislative statements of policy contained in §§ 40-15-101, 40-15-501, and 40-15-502, C.R.S.

7. Pathnet is informed that prior to providing local exchange telecommunications services it must:  (1) obtain an operating authority; (2) have on file with the Commission effec-tive tariffs and price lists for its services; and (3) comply with all statutory and regulatory requirements applicable to telecommunications providers subject to the jurisdiction of the Commission.

8. Pathnet is informed that prior to providing emerging competitive telecommunications services, it must have on file with the Commission effective tariffs for its services.

9. With respect to the authority to provide private line services, Pathnet is reminded that § 40-15-102(22), C.R.S., defines private line service as "any point-to-point or point-to-multipoint service dedicated to the exclusive use of an end user for the transmission of any telecommunications services."

10. Pathnet’s application for a CPCN to provide emerging competitive telecommunications services proposes to offer “TDM and DSL based special access services.”  Special access services are exempt from Commission regulation.  § 40-15-401(1)(l), C.R.S.  “Special access” service means any point-to-point or point-to-multipoint service provided by a local exchange provider dedicated to the exclusive use of any inter-exchange provider for the transmission of any telecommunications services.  § 40-15-102(25), C.R.S.  Therefore, once Pathnet has complied with all regulatory requirements for operating as a local exchange provider, Pathnet will also be able to provide its special access services without specific authorization from the Commission.

ORDER

C. The Commission Orders That:

11. The hearing in this matter set for October 18, 1999 is hereby vacated.

12. Pathnet, Inc.’s, application is deemed complete.

13. Pathnet, Inc., is granted a Certificate to Pro-vide Local Exchange Telecommunications Services throughout the State of Colorado.

14. Pathnet, Inc., is ordered not to commence local exchange operations in Colorado until it has obtained an operat-ing authority and filed effective tariffs and price lists.

15. Pathnet, Inc., shall have the obligation to serve all customers in its service territory on a non-discriminatory basis.  Specifically, Pathnet, Inc., shall not be allowed to refuse service to a qualified customer, that is, a customer that has the ability to pay for service.  For clarification, "service territory" shall be defined as that portion of Colorado included in the exchange maps provided as part of the application.  Further, Pathnet, Inc., shall be required to provide local exchange telecommunications services to residential customers in compliance with § 40-15-502(3)(b)(I), C.R.S.  However, Pathnet, Inc., shall not be required to extend service to customers where the underlying facilities-based provider has no facilities.

16. Pathnet, Inc., is granted a Certificate of Public Convenience and Necessity to provide, throughout the State of Colorado, the following emerging competitive telecommunications services:  advanced features; premium services; interLATA toll; intraLATA toll; and private line.

17. Pathnet, Inc.’s, private line services shall be subject to the restrictions contained in § 40-15-102(22), C.R.S.

18. Pathnet, Inc., has not requested and is not granted any specific form of relaxed regulation for its emerging competitive telecommunications services.

19. Prior to providing any of the emerging competi-tive services listed above, Pathnet, Inc., must file applicable tariffs within 90 days of the effective date of this Order.  If Pathnet, Inc., fails to file tariffs within 90 days, the author-ity to provide emerging competitive services shall, without further order of the Commission, be deemed null and void.  For good cause shown, and if a proper request is filed within 90 days of the effective date of this Order, the Commission may grant Pathnet, Inc., additional time within which to file tar-iffs.

20. In accordance with Rule 25(c) of the Commission's Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, Pathnet, Inc., will be required to maintain its books of accounts and records using Generally Accepted Accounting Prin-ciples.

21. Consistent with terms and conditions established in previous Commission decisions, Pathnet, Inc., will be required to participate in the Colorado High Cost Fund, the Telecommunications Relay Services for the Disabled Telephone Users Program, the Emergency Telephone Access Act Program, and other financial support mechanisms that may be created in the future by the Commission to implement §§ 40-15-502(4) and (5), C.R.S.

22. This Order is effective on its Mailed Date.

D. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING August 25, 1999.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
________________________________



ROBERT J. HIX
________________________________
Commissioners


     COMMISSIONER VINCENT MAJKOWSKI
     ABSENT.
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____________________

Bruce N. Smith

Director
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