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I. BY THE COMMISSION

A. Statement

1. This matter is before the Commission for consideration of proposed amendments to the rules regulating calling area standards, 4 Code of Colorado Regulations (“CCR”) 723-2-17.3.  The Commission gave formal notice of proposed rulemaking through Decision No. C99-324, adopted and mailed on March 31, 1999.

2. We conducted the hearing in this case on May 13, 1999.  MCI WorldCom, Inc., AT & T Communications of the Mountain States, Inc., and TCG  Colorado (collectively “Joint Commentors”); the Colorado Office of Consumer Counsel (“OCC”); U S West Communications, Inc. (“USWC”); Colorado Telecommunications Association, Inc. (“CTA”); Commission Staff (“Staff”); and the City and County of Denver petitioned to intervene and provided written comments.  Numerous other cities, counties, and individuals also provided written and/or oral comments.  Now being duly advised in the matter, we adopt the rules appended to this decision as attachment 1, subject to applications for rehearing, reargument, or reconsideration.

B. Introduction

3. In early 1999, the Commission received numerous requests to extend a local calling area in the Craig/Steamboat Springs exchange areas.  Commission Staff studied the area’s calling volumes and found that the Craig and Steamboat Springs exchanges met the calling volume requirement of an average of four calls per customer per month from one exchange to the other. But the exchange areas failed to meet a second requirement that 50 percent of all customers make at least two calls per month to the area proposed for incorporation into the existing local calling exchange.  Nevertheless, supporting documentation submitted by residents, businesses, county representatives, and health professionals appeared to show a bona fide community of interest as that term is used in our rules.  The Craig/Steamboat Springs exchanges are not the only area in the State falling just short of the calling volume requirements for modification of an exchange area.

4. This circumstance caused us to open this rulemaking proceeding to investigate whether current local calling area standards should be amended.  In particular, this docket was opened for the purpose of exploring alternatives to the current calling volume requirements.  Based on submitted comments, we will amend Rule 17.3, 4 CCR 723-2, as indicated.

C. Modification of the Calling Volume Standards

5. Rule 17.3.3.1 currently specifies calling volume standards to expand a local calling area..  Under the rule, the calling rate from a local calling area to the area proposed for incorporation into the local calling area must indicate an average of four calls per month per customer, with at least two calls per customer per month made by at least 50% of the customers.  For larger local calling areas, such as the Denver metro area, calling volume requirements are adjusted upwards.  The proposed rule suggested a number of possible changes.

6. The notice offered four different options for calling volume standards, as well as modifications for the Colorado Springs, Pueblo, Fort Collins, Grand Junction, and Greeley exchanges.  One option maintained existing requirements; other proposed options generally lowered the calling volumes required to expand a local calling area.  The proposed modifications for the Colorado Springs, Pueblo, Fort Collins, Grand Junction, and Greeley exchanges specified higher calling volumes, as compared to those applying to other exchanges, in order to incorporate one of these areas into an existing local calling area.

7. Comment addressing the specific calling volume requirements in Rule 17.3.3.1 mostly supported the existing standards as well as the proposed modifications to the standards for Colorado Springs, Pueblo, Fort Collins, Grand Junction, and Greeley.  For example, the OCC recommended no changes to the existing rule relating to calling volume standards for expansion of a local calling area.  It argued that because intraLATA equal access was only recently implemented, current volumes are unreliable as indicators of communities of interest.  

8. Parties such as the Joint Commentors and the OCC also opposed new relaxed standards for expanding local calling areas as being contrary to competition in telecommunications markets.  These parties argue that expanding local calling areas, which would convert calls which were previously toll into local, reduces the opportunity for competition in emerging competitive markets (i.e. intraLATA toll).  Because there is less competition in local exchange markets as compared to toll markets, these comments suggest that we should not lessen the standards for expanding local calling areas.  Such action, the parties argue, is inconsistent with federal and state laws promoting competition in telecommunications markets.

9. We agree that the recent implementation of intraLATA equal access may modify customers’ calling patterns.  Examination of the effects of intraLATA dialing parity must be deferred until the market’s has had the opportunity to adjust to this change.  Based upon the comment in this case, we will maintain the current calling volume standards, but will adopt the proposed modifications for the Colorado Springs, Pueblo, Fort Collins, Grand Junction, and Greeley exchanges as set forth in Rule 17.3.3.1.

D. Alternative Criteria for Expanding a Local Calling Area

10. Proposed Rule 17.3.4 would establish a process for waiving the general calling volume requirements set forth in Rule 17.3.3.1.  Proposed Rule 17.3.4.2 provided that the calling volume standards could be waived if other factors (e.g. location of primary health and medical facilities, location of serving local transportation centers, and location of primary centers of business and employment centers) indicate a community of interest between the local calling area proposed to be expanded and the area proposed to be incorporated into that local calling area.

11. Comment from members of the general public and local governments overwhelmingly supported changes in the standards for expanding local calling areas.  Many of the comments were specific to one area, but comments in this case also addressed local calling area standards in general.  The overriding theme was that  the current standards do not always adequately reflect the community of interest of certain regions.  Many people in some areas of the state live and work in different local calling areas, and calls to many emergency and business numbers are toll calls.  These comments point out that intraLATA competition has not come to many rural areas of the state, and there is little reason to believe that such competition will arrive in the foreseeable future.  Thus, expansion of local calling areas in these regions of the state will not harm competition.

12. We are persuaded by these arguments, to an extent.  It is apparent to us that inflexible calling volume standards may not always reflect the existence of a community of interest in specific regions of the state.  While we are retaining the existing calling volume standards, we will adopt Rule 17.3.3.2 to establish an alternate procedure to investigate whether the existence of a community of interest between particular areas indicates a need to modify local calling areas, even though the calling volumes specified in Rule 17.3.3.1 are unmet.

13. The adopted rule appropriately emphasizes “community of interest” as the basic consideration in addressing requests to expand a local calling area.  As noted above, it lists specific criteria to be considered by the Commission in determining whether a community of interest exists in specific areas.  We note that, although the rule allows the Commission to consider various factors, it is our clear intent to also rely on objective criteria, including customer calling patterns.  In light of the concerns expressed in comments in this docket, proposed expansions of local calling areas will not be taken lightly.  Notably, the adopted rule does not provide for a waiver, but rather, for an alternative demonstration of a community of interest between specific regions of the state in response to particular requests for expansion of a local calling area.  The alternate criteria, which will allow the Commission to directly consider whether a community of interest exists in specific cases, is appropriate.

E. Extended Area Service

14. Proposed Rule 17.3.5 (renumbered to 17.3.4 in Attachment 1),would allow for incremental extended area services (“EAS”), created through a petition process, when neither calling volumes nor alternative criteria are met.  The proposed rule would allow customers to fashion a calling area to fit their specific needs.  Under the rule, customers of a petitioning exchange would notify the Commission of their desire to pursue the EAS option.  Proposed Rule 17.3.6 would require that a cost study be performed to determine the likely EAS rate, which would be imposed on all customers of the petitioning exchange (or exchanges), and, Proposed Rule 17.3.7 provided for a customer survey to determine the willingness of the residents of the petitioning exchange to pay the extra charges for the incremental EAS option.  Under Proposed Rule 17.3.7, a favorable response by 50% of customers responding to the survey would be sufficient to institute the requested EAS option.  All costs, both investigatory and the incremental EAS rate, would be borne by all customers of the petitioning exchange or exchanges.

15. The OCC expressed a concern with the percentage of customers which could result in imposition of mandatory EAS on all customers of the exchange.  As proposed, an EAS for an exchange could have been created with 50% of survey respondents supporting the new service; the survey being subject to a plus or minus 5% margin of error.  The OCC pointed out that, conceivably, 45% of customers in an area could impose increased rates on the entire calling area.  We agree with the OCC position that a 50% favorable response rate in the customer survey does not adequately protect the majority from potential rate increases supported by only a minority of customers.  Therefore, we will adopt the requirement that 66% of survey respondents support the requested EAS option.

16. The OCC proposed only optional EAS.  In this suggestion, customers who wanted an expanded local calling area would be free to purchase extended area service from any local exchange carrier serving the exchange. Since the EAS offering as proposed by the OCC would be entirely optional to individual end-users, customers not electing to take the service would not pay additional charges.

17. CTA opposed the OCC’s proposal.  CTA contended that not all rural LECs have the capability of billing for EAS when only some of their customers elect the service.  For example, CTA points out that with optional EAS one customer’s call to another end-user will be toll, while a second customer’s call to the same end-user will be local (where the second customer elects optional EAS).  Additionally, CTA and USWC both opposed optional EAS as cost-prohibitive:  If EAS is not mandatory for the entire exchange, only those customers with toll expenses above the EAS rate would opt for it.  Therefore, providers will likely lose revenues.

18. We reject the OCC’s proposed optional EAS plan for the reasons stated by CTA and USWC.  We encourage all providers to investigate and propose such optional services in specific filings with the Commission.  We will not mandate such offerings by rule at this time.  In light of the above considerations, we will adopt Rules 17.3.4 and 17.3.6.2 as set forth in Attachment 1.

F. Optional Local Calling Areas

19. Proposed Rule 17.3 would allow providers to offer optional local calling areas smaller than the previously-approved calling area, so long as the provider also offers the Commission-established local calling area as one option.  The OCC objected to the offering of calling areas smaller than the Commission-established option.  According to the OCC, local calling areas smaller than the Commission-approved area would divide existing communities of interest, would create customer confusion, and would provide less than basic service, since consumers may be deprived of local calling access to local health, emergency, business, and educational services.  The Joint Commentors supported the option of smaller calling areas.  In their view, the offering of optional services to consumers, such as smaller local calling areas, is consistent with competitive markets.

20. We will adopt Rule 17.3 as proposed.  As the Joint Commentors point out, the offering of smaller local calling areas is strictly optional to the end-user.  Consumers who desire the previously Commission-approved area will be able to select it.  As such, consumers can be assured of retaining their existing community of interest for purposes of local calling if they choose.  A smaller area option is a competitive alternative and is consistent with the competitive purposes of recent state and federal statutes.

G. Applicability of Rules

21. The Joint Commentors suggested that the rules apply to incumbent local exchange carriers (“ILEC”) only, and not to competing local exchange carriers (“CLECs”).  Essentially, the Joint Commentors contend that CLECs are not now effective competitors to ILECs and until they are, asymmetric regulation of CLECs is appropriate.  The Joint Commentors argue that the imposition of increased regulatory requirements on new entrants in the market will hamper competition, contrary to the intent of recently enacted statutes (e.g. § 40-15-501, et. seq.).  USWC opposes these suggestions, arguing that the local calling areas are intended to benefit end-users, and, therefore, should be applied to all providers.

22. We agree with USWC and will reject the suggestion that CLECs need not comply with the rules.  The rules set forth minimal requirements relating to adequate local telephone service.  It is, therefore, necessary and appropriate that all LECs comply with these requirements.  Moreover, the Commission disfavors such asymmetrical regulation, except in the most compelling circumstances.  A level competitive playing field requires that all rules apply to all carriers equally.  

H. Access to Local Calling Area Data

23. Proposed Rule 17.3.2.2 would require that all carriers providing telephone service in an area give calling volume data to customers petitioning to expand a local calling area pursuant to Rule 17.  Comment in this case expressed concern that providers may be required to give confidential information to a large number of persons.  According to the comment, this requirement would likely compromise the confidentiality of competitively sensitive information.

24. We will modify the rule to provide that carriers need only give “relevant” call volume data to the “authorized representatives” of persons petitioning for expansion of a local calling area.  This will permit the Commission and carriers to use procedures as appropriate to protect confidential information.  In the event of a dispute regarding who is the authorized representative of petitioning parties, the Commission would resolve the matter in the specific case.

I. Location of Public Hearings

Existing Rule 17.3.2.5 provides that in the event of public hearings on a request for expansion of a local calling area, “The Commission may give deference to conducting the public hearings in or near the affected exchange areas.”  We will delete this statement from the rules as being unnecessary.  Even absent the statement, the Commission will always decide the location of specific public hearings in light of appropriate considerations.  Of course, in future proceedings the Commission will give due weight to the interests of the general public in being able to attend hearings.

J. Entities Who May Petition for Expansion of a Local Calling Area

25. Proposed Rule 17.3.2(4) would permit a “body politic or municipal corporation within the soliciting exchange area’ to petition for modification of a local calling area.  We will amend the rule to provide simply that the “body politic” may submit a petition under the rule.  Comment here points out that Colorado statutes (see § 35-25-102(19), 35-26-102(1.7), C.R.S.) define “body politic” as:

[A]ny agency of this state or of the federal government, or any unit of local government, including any county, city, town, school district, local improvement or service district, or special district, or any other governmental unit having authority under the law to tax or impose assessments, including special assessments.

This is an appropriate definition for purposes of the rules.  Because the term is defined under Colorado law, it is unnecessary to define it further in the rules.

26. This definition disposes of the question whether the OCC is empowered to initiate a proceeding to expand a local exchange area.  The OCC is an “agency” of the state, it is so empowered.

K. Least Cost Disclosure

27. The OCC suggested that all toll providers, at the customer’s request, annually disclose to their customer actual call volume, call time, and average toll charge paid for the most recent calendar year.  This disclosure, under the OCC’s contemplation, would be provided at no charge. The providers who addressed this suggestion opposed it as burdensome and costly.  Further, the commenting providers state that such disclosure is unnecessary, since consumers already receive monthly call detail in their toll bills.

28. We agree with the comments that the OCC’s proposal should not be adopted.

II. ORDER

A. The Commission Orders That:

29. The Motion for Admission Pro Hac Vice by U S WEST Communications, Inc. filed on May 11, 1999 is granted.

30. The Motion to Accept Late Filing of Intervention by the City and County of Denver filed on May 11, 1999 is granted.

31. The rules appended to this decision as Attachment 1 are hereby adopted.  This order adopting the attached rules shall become final 20 days following the mailed date of this decision in the absence of the filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this decision is timely filed, this order of adoption shall become final upon a Commission ruling on any such application, in the absence of further order of the Commission.

32. Within twenty days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register along with the opinion of the Attorney General regarding the legality of the rules.

33. The finally adopted rules shall also be filed with the Office of Legislative Legal Services within twenty days following issuance of the above-referenced opinion by the Attorney General.

34. The twenty-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this decision.

35. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
August 18, 1999.
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