Decision No. C99-878

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99D-242EG

IN THE MATTER OF THE PETITION OF ENRON FEDERAL SOLUTIONS, INC. FOR A DECLARATORY ORDER REGARDING NON-REGULATION.

Order Setting Aside Decision No. R99-643-I, Ruling on Motion for Waiver, Establishing Further Procedures, and Setting a Hearing

Mailed Date:  August 10, 1999

Adopted Date:  August 4, 1999

I. BY THE COMMISSION

A. Statement

1. On June 17, 1999, the Colorado Public Utilities Commission ("Commission") issued Decision No. C99-648 regarding the petition for a declaratory order regarding non-regulation filed by Enron Federal Solutions, Inc. (“Enron”).  By Decision No. C99-648, this matter was assigned to an administrative law judge (“ALJ”) to develop a factual record upon which the Commis-sion could ultimately base its ruling.  The Commission intended for the ALJ to assist the parties in reaching a stipulation, or, if necessary, conduct a hearing should the parties not reach agreement on the underlying facts in this matter.  These pro-cedures were necessary in light of the express disagreement of Colorado Springs Utilities (“CSU”) with the factual assertions set forth in Enron’s petition.

2. Contrary to the Commission’s directives, by Deci-sion No. R99-643-I, dated July 1, 1999, the ALJ found that the underlying facts are those set forth in Enron’s petition.  The ALJ reached this conclusion without the benefit of a stipulation on the facts or a hearing.  Additionally, the ALJ went beyond the scope of the assigned task to develop a factual record and recommended that the Commission treat Enron’s petition for declaratory order as its opening legal brief and CSU’s notice of intervention as its answer brief.

3. CSU filed exceptions to Decision No. R99-643-I, or, in the alternative, a motion to set aside Decision No. R99-643-I on July 14, 1999.  CSU explains that the factual disputes initially identified in its notice of intervention remain unresolved.  The disputed facts concern:  (1) the extent of exclusive federal jurisdiction over Fort Carson; (2) the effect of CSU’s valid certificates of public convenience and necessity to serve the so-called “cantonment area” of Fort Carson; and (3) the nature of electric and natural gas service which will be provided to nonfederal customers located within Fort Carson, including the manner in which the electric and natural gas serv-ice will be billed to these customers.  CSU also takes exception to the ALJ’s conclusion that it presented its final statement of legal position upon filing its notice of intervention.

4. New Century O&M Services, Inc. (“New Century O&M Services”), filed a response to CSU’s exceptions/motion on July 23, 1999.  New Century O&M Services’ response is best characterized as a motion for summary judgment.  New Century O&M Services agrees with CSU that a briefing schedule should be established whereby all parties should be permitted to file full legal briefs regarding the issues in this docket.  New Century O&M Services, however, disagrees that CSU’s exceptions/motion establish a factual dispute which remains unresolved.  Instead, New Century O&M Services contends that the three areas of alleged dispute are irrelevant to the resolution of the legal issue in this matter and that, therefore, this matter is ripe for the submission of legal briefs.  On August 3, 1999, New Century O&M Services filed supplemental authority in support of its response.

5. Enron filed a response to CSU’s exceptions/motion on July 28, 1999.
  Enron notes that it is still investigating the merits of CSU’s factual assertions and will, if necessary, amend the facts alleged in its petition.  While Enron then argues that, regardless of the accuracy of CSU’s claims, the three areas of factual dispute identified by CSU are immaterial to the fundamental legal issue in this case, it concludes that the parties should be afforded additional time to develop the factual record.  Finally, Enron points out that it did not intend for its petition to be treated as its opening legal brief in this case.

6. On August 1, 1999, CSU moved the Commission for a waiver of Rule 22(b) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, and filed a reply to the responses of New Century O&M Services and Enron.  CSU states good cause, and the Commission will waive response time to the motion and permit CSU’s reply.

7. In its reply, CSU reasserts its belief that the three areas of factual dispute which it has identified are material to the resolution of this docket.  Additionally, CSU does not oppose Enron’s suggestion that the parties be afforded additional time to develop a factual record and explains that it is attempting to obtain supporting information through Freedom of Information Act requests.  Finally, CSU supplemented its reply with additional authority on August 3, 1999.

8. Now being duly advised in the premises, the Com-mission will grant in substantial part the relief sought by CSU, establish additional procedures, and set a hearing.

B. Findings and Conclusions

9. A factual dispute requiring resolution either through stipulation or following a hearing remains. 

10. New Century O&M Services’ request will not be granted.  Summary judgment is inappropriate because of Enron’s acknowledgment that there might be merit to the areas of factual dispute identified by CSU.  Notably, Enron, the petitioner, has not taken the aggressive position advocated by New Century O&M Services and has requested additional time to verify certain of the facts alleged in its petition.  Thus, there can be no clear showing that there is no genuine issue of material fact required for the grant of a summary judgment motion, Smith v. Boyett, 908 P.2d 508 (Colo. 1987).

11. The Commission agrees that a delay may result if this matter is remanded to the ALJ to complete the originally assigned task.  The Commission further finds that the parties should be afforded some additional time to attempt to reach a stipulation on the facts underlying this matter.  However, the Commission does not desire to wait for negotiations regarding the facts to fail before setting a hearing to resolve any remaining factual dispute.

While the Commission urges the parties to attempt to resolve the current factual dispute through stipulation, the Commission shall conduct a hearing on September 2, 1999 in the 

event that a dispute remains about the underlying facts.  The hearing shall be conducted as follows:

DATE:
September 2, 1999

TIME:
8:30 a.m.

PLACE:
Commission Hearing Room

Logan Tower

Office Level 2

1580 Logan Street

Denver, Colorado

The Commission shall vacate this hearing in the event that an acceptable stipulation as to the underlying facts is reached by the parties.

12. In order to expedite the hearing, the Commission shall require all parties desiring to present testimony at the hearing to pre-file the direct testimony of their respective witness(es) on August 27, 1999.

13. The Commission will establish an appropriate briefing schedule upon receipt of a stipulation or after the September 2, 1999 hearing.

II. ORDER

A. The Commission Orders That:

14. The motion for waiver of Rule 22(b) of the Com-mission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, filed by Colorado Springs Utilities to allow the filing of a reply is granted.  Response time to the motion is waived.

15. The relief sought by Colorado Springs Utilities is granted in substantial part consistent with the above discus-sion.

16. Decision No. R99-643-I is set aside.  All parties shall have an opportunity to file legal briefs in accordance with the terms of a future Commission order.  This matter shall not be remanded to the Commission’s administrative law judge.

17. In the event that an acceptable stipulation as to the facts has not been reached, the Commission shall conduct a hearing to establish the facts at issue in this matter as fol-lows:

DATE:
September 2, 1999

TIME:
8:30 a.m.

PLACE:
Commission Hearing Room

Logan Tower

Office Level 2

1580 Logan Street

Denver, Colorado

18. Should a hearing be necessary, all parties desir-ing to present testimony at the hearing shall pre-file the direct testimony of their respective witness(es) on August 27, 1999.

19. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
August 4, 1999.
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� This response is timely pursuant to the Commission’s grant of an extension of time.  See Decision No. C99-838.
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