Decision No. C99-843

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-001T

in the matter of the petition of airtouch paging, inc. for arbitration of an interconnection agreement with u s west COMMUNICATIONS, inc. pursuant to 47 u.s.c. § 252.

Order Denying:  Application For Reconsideration, Reargument, Or Rehearing; Motion To Strike; And Motion For Expedited Implementation Of Interconnection Agreement

Mailed Date:  August 4, 1999

Adopted Date:  July 28, 1999

I. BY THE COMMISSION

Statement

1. This matter comes before the Commission for con-sideration of the Application for Reconsideration, Reargu-ment, or Rehearing (“RRR”) filed by AirTouch Paging, Inc. (“AirTouch”), on July 7, 1999; the Motion to Strike filed by U S WEST Communications, Inc. (“USWC”), on July 15, 1999; and the Motion for Expedited Implementation of Interconnection Agreement filed by USWC on July 20, 1999.  AirTouch has filed responses to the Motion to Strike and the Motion for Expedited Implementation of Interconnection Agreement.  We deny the appli-cation for RRR by AirTouch and the motions by USWC.

2. The application for RRR, AirTouch’s second in this docket, is addressed to Decision No. C99-651 (“Decision”), our ruling on AirTouch’s first application for RRR.  In this second request for reconsideration, AirTouch objects to state-ments made in the Decision that it claims suggest that USWC need not cooperate with AirTouch in generating an acceptable study of compensable and exempt traffic.
  According to AirTouch, the objectionable language in the Decision (paragraph 5) contravenes USWC’s legal obligation to cooperate in good faith with AirTouch in generating an acceptable study.

3. The supposedly objectionable language simply observed, in discussion of a different issue, that AirTouch may seek to modify its interconnection agreement with USWC “when it obtains sufficient information to establish an exempt traffic percentage.”  AirTouch’s interpretation of that statement as possibly excusing USWC from cooperating in the conduct of the required traffic study is incorrect.  USWC’s obligations to negotiate in good faith with AirTouch with respect to future modifications of their interconnection agreement are unaffected.

4. Next, AirTouch requests reconsideration of the apparent directive in the Decision (page 3) that it use SS7 technology as part of the future study of non-compensable or transit traffic.  The application for RRR suggests that this apparent directive is inconsistent with statements in Decision No. C99-419 that, for good cause, the study could use a method-ology not based upon SS7 technology.  AirTouch contends that SS7 is prohibitively expensive and, therefore, we should not require its use in the future traffic study.

5. Again, we deny the application on this point.  AirTouch’s concern that the Decision might be interpreted to compel the use of SS7 in the traffic study without regard to cost or the possibility of alternative methods for credibly measuring traffic is misplaced.  The Decision does not contain such a directive.  

6. Finally, the application for RRR suggests that the Decision might be interpreted as prohibiting the use of any alternatives (to SS7) that were not investigated in the present record.  There is no such implication.  In fact, the Decision (page 4) states that further proceedings to modify the inter-connection agreement (i.e., after the new traffic study has been completed) would constitute “new negotiations” under 47 U.S.C. § 252.  As such, any decisions made pursuant to those new negotiations (and new formal proceedings § 252) will be based upon the evidence and the record established there.  Therefore, it is unnecessary to grant the application for RRR on this last contention.

7. USWC’s Motion to Strike requests that we reject AirTouch’s second application for RRR as improper.  We disagree.  Although we deny AirTouch’s application, we conclude that AirTouch was legally entitled to file the application under the provisions of § 40-6-114, C.R.S.  Therefore, the Motion to Strike is denied.

8. USWC’s Motion for Expedited Implementation of Interconnection Agreement requests that we order the parties to submit a proposed interconnection agreement by August 2, 1999, and that we specifically direct the parties to base the proposed interconnection agreement on the arbitration rulings in the instant proceeding.  According to the motion, AirTouch is attempting to avoid the effect of our rulings in this docket by seeking to “pick-and-choose” provisions from the USWC/Nextel West Corporation (“Nextel”) interconnection agreement that was previously approved by the Commission.  AirTouch, USWC asserts, is inappropriately attempting to “pick-and-choose” provisions from the Nextel agreement pursuant to the provisions of 47 U.S.C. § 252(I).  The motion requests that we now rule that AirTouch cannot opt into any of the provisions from the Nextel agreement.

9. We deny the motion.  Our prior orders in this docket direct that AirTouch and USWC submit a proposed inter-connection agreement within 30 days of a final order  (i.e., 30 days from the effective date of the instant decision).  The motion fails to present good cause for modifying this directive.  USWC’s request to foreclose AirTouch from “picking-and-choosing” from the Nextel agreement is premature.  

II. ORDER

A. The Commission Orders That:

10. The Application for Reconsideration, Reargument, or Rehearing filed by AirTouch Paging, Inc., on July 7, 1999 is denied.

11. The Motion to Strike filed by U S WEST Commu-nications, Inc., on July 15, 1999 is denied.

12. The Motion for Expedited Implementation of Inter-connection Agreement filed by U S WEST Communications, Inc., on July 20, 1999 is denied.

13. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
July 28, 1999.
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�  In the initial decision in this case, Decision No. C99-419 (page 19), we deferred establishment of a specific compensable traffic percentage for AirTouch’s and USWC’s interconnection agreement pending the parties’ provi-sion of an acceptable traffic study.





7

_950964443.unknown

