Decision No. C99-792

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-501CP

IN THE MATTER OF THE APPLICATION OF TERRY T. WALKER, DOING BUSINESS AS CARE VAN, P.O. BOX 369, TRINIDAD, COLORADO 81082.
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I. BY THE COMMISSION

Statement

This matter comes before the Commission for considera-tion of exceptions to Recommended Decision No. R99-345 filed by Intervenors Saferide Services, Inc. (“Saferide”), and Your Ride Taxi Service (“YRTS”), and Applicant Terry T. Walker, doing business as Care Van (“Care Van”).  Care Van filed a response to the Intervenors’ exceptions.  We also consider the Response of Saferide to our Order to Show Cause, Decision No. C99-591, for failure to comply with Rule 21 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (“CCR”) 723-1.  For the reasons stated below, we will deny the excep-tions and dismiss the order to show cause previously issued by the Commission.

II. FACTS

A. On November 3, 1998, Care Van filed an application for authority to operate a call-and-demand limousine service between all points in Las Animas and Huerfano Counties, State of Colorado.  The application requested authority limited to non-emergency medical transports.  Requests for intervention were filed by Daniel Andjelkovich, doing business as Walsenburg Taxi Company, YRTS, and Saferide.  Care Van, YRTS, and Saferide par-ticipated in the hearing before the administrative law judge (“ALJ”) on January 28, 1999. 

B. At the time of hearing, YRTS held a permanent author-ity for call-and-demand limousine services between a 20-mile radius, including Trinidad, Colorado, and all points in Colorado.  Saferide held a temporary authority for call-and-demand limousine service for six Colorado counties, including Huerfano and Las Animas.   Saferide’s authority was limited to transporting specific kinds of medical facilities for certain non-emergency, medical conditions.

C. Regarding the public need, numerous dialysis patients testified about the weekly needs for the 65-mile trip from the Trinidad area in Las Animas County to treatment centers in Walsenburg, Huerfano County.  The patients said that they each needed the service two to three times per week, consistently and reliably.  The witnesses also noted that they were dependent on insurance to cover transportation costs.  

D. YRTS was not providing the needed services; nor was it actively soliciting medical patients needing intercity transpor-tation.  YRTS had plans to serve this market only as a back-up to Saferide.  Some witnesses testified that they had never heard of YRTS.  Others said that they had inquired, but the cost of taking a taxi was prohibitive.  Prior to hearing, YRTS was not an approved Medicaid provider, which precluded some witnesses from using it.  

E. Saferide held a temporary authority to provide serv-ices similar to Care Van.  Numerous witnesses told of problems with Saferide’s service.  Robert Walker, a former Saferide driver, testified that he had been made to drive a Saferide vehicle with insufficient wheel lugs on the wheels.  Felix Magana spoke of drivers unfamiliar with routes and needing help, and, on one occasion, arriving too late to make it to his appointment.  Numerous witnesses testified to Saferide’s refusal to accept insurance payments, demanding payment at the time of service.

F. There was no testimony adverse to Care Van.  Witnesses said that Care Van was timely and well run.  The ALJ briefly inquired of Robert Walker about the financial stability of Terry Walker, the applicant.  Robert Walker answered those ques-tions without objection, and Saferide’s counsel was told he could inquire further if he thought it necessary.  Many wit-nesses emphasized Care Van’s willingness to bill Medicaid for travel.

G. The ALJ issued his Recommended Decision on April 5, 1999.  YRTS filed timely exceptions; Saferide filed one day late with a simultaneous motion for waiver of the deadline.  Care Van filed a timely response to the exceptions.  On May 19, 1999, Care Van filed what the Commission construes as exceptions asking the Commission to consider Care Van’s motion to dismiss the Intervenors that had been considered and denied by the ALJ. 

H. Without acknowledging its lack of a permanent author-ity, Saferide’s exceptions attacked the factual findings of the ALJ, complained that the ALJ chilled the cross examination of Robert Walker, and argued that Terry Walker’s absence was prej-udicial. YRTS’s exceptions were similar.

I. While reviewing the exceptions, the Commission learned that counsel representing Saferide was neither licensed in Colo-rado nor admitted pro hac vice.  We issued an Order to Show Cause why all Saferide pleadings should not be stricken and Saferide dismissed for failure to comply with Rule 21 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, regarding representation before the Commission.  Saferide responded, its counsel filed a motion for admission pro hac vice, and Care Van responded asking that the Order to Show Cause be made absolute.  

J. The motion pro hac vice met all rules requirements and will be granted.  The response to the Order to Show Cause explained that a member of the New Mexico firm representing Saferide had previously appeared in a case before one of our ALJ’s.  That member provided notice that he was not admitted to the practice of law in Colorado, only New Mexico.  The ALJ advised him, rightly, that local counsel was not required.  Colo. R. Civ. P. 221.1.  From that encounter the firm assumed, wrongly, that no notice was required.

III. DISCUSSION

K. Operating authority

1. The doctrine of regulated monopoly controls call-and-demand limousine service authority.  Rocky Mountain Airways, Inc. v. PUC, 509 P.2d 804 (1973).  The applicant must prove by substantial and competent evidence that there is a public need for the proposed service, and, that the service of any existing carrier with authority is substantially inadequate.  Ephraim Freightways, Inc. v. PUC, 380 P.2d 228 (1963).  An applicant must also show that it is fit and able to provide the needed service.  Acme Delivery Service v. Cargo Freight Systems, Inc., 704 P.2d 839, 843 (Colo. 1985).   

2. The record is ample and unrebutted that the need for these medical transport services exists.  Trinidad does not have the medical facilities to meet the needs of dialysis patients.  Walsenburg does.  By its terms, the requested author-ity would pose no threat to local taxi service.   

3. The evidence shows that Care Van is fit and able to provide the necessary service.  During the period of its tem-porary authority, Care Van met the needs of its riders.  It was reliable, timely, and competent.  It was the only carrier clearly willing to bill certain insurance carriers for fares.  The owner presented evidence of financial solvency.  Care Van showed that there is a need for the service, and that it is capable of providing that service.

4. No existing carrier rendered service.  Only YRTS had permanent authority to provide transportation service, but it was not providing the same service as Care Van.  Though YRTS agreed to provide back-up service to Saferide, it neither pro-vided intercity service, nor attempted to enter that market.  Compared to the authority requested by Care Van, YRTS’s service was substantially inadequate.  

5. Saferide, the other intervenor, did not have per-manent authority.  Therefore, Care Van was not required to address Saferide’s service, but it nevertheless did.  Witnesses testified that Saferide had driver, equipment, and payment prob-lems.  Saferide’s service provides no reason to deny the appli-cation of Care Van.    

6. Intervenors’ complaints about Terry Walker are trivial.  Neither intervenor showed prejudice.  Robert Walker provided enough information about the financial status of Care Van and Terry Walker to establish the fitness of Care Van to operate.  Saferide’s complaint that counsel’s cross-examination was chilled is without merit.  While the ALJ advised counsel that financial evidence would be limited, he clearly advised counsel that he could cross examine on the subject.  Our conclu-sions above render moot Care Van’s exceptions asking for the dismissal of the Intervenors.  The one day waiver of time requested by Saferide will be granted. 


7. For the above reasons, all exceptions are denied, and the Recommended Decision of the ALJ will be adopted by the Commission.  

L. Show Cause

1. Rule 21 (“Rule 21”) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, provide for representation of a party before the Commission:

only by an attorney at law, currently in good standing before the Supreme Court of the State of Colorado, or in the Commission’s discretion, by an attorney at law, currently in good standing before the highest tribunal of another state as authorized in Rule 121, Section 1-2 and Rule 221 C.R.C.P.  

Counsel’s appearance before the Administrative Law Judge absent a motion for admission pro hac vice is a violation of Commission Rules and constitutes the unauthorized practice of law in Colorado.  See Unauthorized Practice of Law Committee of the Supreme Court of Colorado v. Bodhaine, 738 P.2d 376 (Colo. 1987).  Our responses to such rule violations are limited.  We have no authority to censure counsel, but his actions clearly implicate Saferide.  Saferide violated Rule 21.  Therefore, if appropriate, we could strike all pleadings and/or dismiss Saferide from the case.

2. However, counsel’s motion for admission pro hac vice met all rules requirements and will be granted.  The response to the order to show cause will be accepted.  The response provided a reasonable explanation for counsel’s over-sight.  A member of the firm representing Saferide had pre-viously been before one of our ALJ’s.  That member provided notice that he was not admitted to the practice of law in Colorado, only New Mexico.  The ALJ advised him, rightly, that local counsel was not required.  Colo. R. Civ. P. 221.1.  Notwithstanding the lack of local counsel requirements, the rule did not absolve Saferide’s counsel in this case, and future cases, from providing proper notice to the tribunal of his status in this state through compliance with the rules of this Commission.  Counsel’s actions showed no intent to deceive, and caused no harm.  Therefore, the Order to Show Cause will be dismissed.  

IV. ORDER

M. The Commission Orders That:

1. The exceptions of Saferide Services, Inc., to Decision No. R99-345 are denied.

2. The exceptions of Your Ride Taxi Service to Deci-sion No. R99-345 are denied.

3. The exceptions of Terry T. Walker, doing business as Care Van, Inc., to Decision No. R99-345 are denied.

4. The Motion for Admission Pro Hac Vice of Rodney Gabaldon is granted.  

5. The motion for an extension of time filed by Saferide Services, Inc., is granted.  

6. The Order to Show Cause is dismissed.  

7. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision. 

8. This Order is effective on its Mailed Date.  

N. ADOPTED IN COMMISSIONER’S WEEKLY MEETING, 
 
July 23, 1999.  
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