Decision No. C99-765

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98F-146T

colorado payphone association, a colorado non-PROFIT corporation,


Complainant,

v.

u s west communications, inc.,


Respondent.

DECISION DENYING APPLICATIONS FOR
REHEARING, REARGUMENT, OR RECONSIDERATION,
AND GRANTING REQUESTS FOR CLARIFICATION
AND EXTENSION OF TIME

Mailed Date:  July 16, 1999

Adopted Date:  July 14, 1999

I. BY THE COMMISSION:

A. Statement

This matter comes before the Commission for con-sideration of the Applications for Rehearing, Reargument, or Reconsideration (“RRR”) filed by the Colorado Payphone Associa-tion (“CPA”) and U S WEST Communications, Inc. (“USWC”).  The applications request reconsideration of rulings made in Decision No. C99-497 where we found that USWC’s existing rates for Public Access Line (“PAL”) service and Outgoing Fraud Protection are excessive and should be reduced.
  Now being duly advised in the premises, we will deny the applications for RRR.  USWC’s request for clarification of the Decision (discussion, infra) will be granted; the request for an extension of time to comply with certain provisions of the Decision will be granted in part only.

B. Application for RRR by CPA

1. CPA contends that the Decision should be modified to require refunds of excessive charges paid by PAL customers retroactive to April 15, 1997 the date by which USWC was required to implement new PAL rates under directives issued by the Federal Communications Commission (“FCC”).  CPA argues that USWC’s rates became unlawful on the date it failed to comply with FCC rules.  Therefore, refunds and reparations for unlawful charges are required retroactive to the date the rates became unlawful, April 15, 1997.  We disagree.

2. As noted in the Decision, paragraph 14 (page 9), the challenged rates were previously approved by the Commission.  We further observe, as CPA concedes, that USWC refile its PAL rates with the Commission in accordance with the FCC’s rules.
  The refiled rates were the same as the then existing ones.  Because USWC has been charging rates specifically approved by us, we will not require refunds in this case either pursuant to our own authority under state law or even when acting under the FCC assigned review function because of the questions raised in this docket regarding the appropriate cost-to-price ratios under the FCC guidelines.

3. The critical, but mistaken, premise of CPA’s argument for refunds is that the Decision held that USWC’s PAL rates violated 47 U.S.C. § 276 and attendant regulations.  How-ever, we did not make such a finding in Decision No. C99-497. Nothing in the Decision indicates a determination that USWC violated any federal mandate.  We simply concluded that it is appropriate to decrease PAL rates in light of the pro-competitive purposes of § 276 and our determination that the present cost-to-price ratios for basic PAL service were excessive.  In doing so, we noted in Decision No. C99-497 the wide latitude in the cost-to-price ratios previously employed by the FCC.  As such, we do not find our decision imposes requirements on payphone service pricing that are inconsistent with the FCC guidelines.
 For these reasons, we deny the application for RRR on this point.

CPA next contends that we should set PAL rates according to the business basic exchange rate (e.g., 1FB), not the two-way business trunks.  We reject this suggestion.  The decision to set PAL rates at the two-way trunk rate--these rates also qualify as “business basic exchange service”--reflects our general determination that PAL rates should be reduced.  While CPA alleges that trunks frequently require additional equipment over that of a basic PAL or the 1FB service (i.e., PBXs or Direct-Inward-Dialing) it did not substantiate that the basic trunk rate includes costs for such equipment.  Notably, PAL customers also utilize their access lines in a manner sub-stantially different than the typical 1FB end-users (i.e., by selling use of the line to payphone end-users).  In this instance, we have decided to implement our conclusion in Decision No. C91-1128 that basic flat rated PAL service should be priced similarly to the basic flat rated business trunk service.  We affirm our conclusion that PAL service should be priced as two-way trunks.

4. Finally, CPA apparently argues that PAL rates should not include the $9 end-user common line (“EUCL”) charge.  We disagree. The EUCL is a federally mandated charge that, as stated by CPA in its applications for RRR, provides a con-tribution to USWC non-traffic sensitive costs. Until the FCC provides further specific guidance on this issue, it is fair and equitable that PAL subscribers, like other telephone customers, contribute to the recovery of the cost of the telephone network through such charges.  In essence, the CPA argument on this issue is another version of the argument that the cost-to-price ratio is inappropriately set under the FCC guidelines.  In this instance, we have determined that the cost-to-price ratios yielded by the modified PAL rates are just and reasonable, even with inclusion of the EUCL.  Therefore, this argument is rejected.

C. Application for RRR by USWC

1. USWC objects to our findings that Outgoing Fraud Protection service is a payphone service and the rate for the service is excessive.  For the reasons stated in the Decision, paragraph 12 (pages 7-8), we reject the suggestion that Outgoing Fraud Protection is not a payphone service subject to pricing considerations under the pro-competitive purposes of § 276.  USWC’s observation that the FCC does not require the tariffing of Outgoing Fraud Protection at the federal level is unpersuasive.
 Outgoing Fraud Protection is an offering sold by USWC to PAL subscribers pursuant to its State PAL tariff, and, as such, is subject to the same pricing considerations by this Commission as other payphone service offerings.

2. We also affirm our finding that the rate for Outgoing Fraud Protection is excessive.  In particular, the information presented in this record indicates that the price-to-cost ratio for Outgoing Fraud Protection is exorbitant.

3. The application for RRR also requests an extension of time of 60 days to file new proposed rates and a cost study for Outgoing Fraud Protection service (Ordering paragraph 4 of the Decision).  Such a lengthy extension of time is inappropriate inasmuch as USWC has already had almost 60 days to comply with this directive.  Instead, we will grant an additional 30 days (to August 18, 1999) for USWC to comply with this requirement.

USWC finally requests clarification as to whether the rate reduction order for “PAL service” in the Decision is applicable to measure-rated and message-rated service, as well as flat-rated service.  We now clarify that the order for rate decreases was intended to apply to measured, message, and flat-

rated PAL service in that all are to be tied to the appropriate business trunk rate.

II. ORDER

A. The Commission Orders That:

4. The Application for Rehearing, Reargument, or Reconsideration filed by the Colorado Payphone Association on June 16, 1999 is denied.

5. The Application for Rehearing, Reargument, or Reconsideration by U S WEST Communications, Inc., on June 16, 1999 is denied.  The request for clarification contained in the application is granted consistent with the above discussion.  The request for extension of time contained in the application within which to comply with Ordering Paragraph 4 of Decision No. C99-497 is granted only to August 18, 1999.

6. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
July 14, 1999.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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�  The specific reductions to Outgoing Fraud Protection service are to be implemented in the future, after USWC submits a new cost study.  See Decision No. C99-497, paragraph 13 (page 10).


� As noted in Exhibit 75, Advice Letter No. 2649 was this filing.


� We also note that Decision No. C99-497 directs USWC to submit further timely intrastate filings as the FCC issues further specific directives regarding payphone service


� Here we note that USWC proposed this feature to the FCC under the marketing name of CustomNet, which is not even regulated by this Commission and is not available under the Colorado payphone tariffs.


� Even accepting USWC's argument, there is nothing in the FCC guidelines that prevents review of this particular service under the Costing and Pricing Rules of this Commission.


� USWC suggests that, if Outgoing Fraud Protection is repriced, PAL subscribers should be required to pay for other presently “free” screening services.  However, this suggestion must be made in an appropriate filing with the Commission.
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