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I. BY THE COMMISSION:

A. Statement

This matter comes before the Commission for consideration of amendments to the Rules Prescribing the High Cost Support Mechanism and Prescribing the Procedures for the Colorado High Cost Administration Fund, 4 Code of Colorado Regulations (“CCR”) 723-41 (“Rules”).  We initiated this docket and scheduled a hearing to accept comment on proposed amendments to the Rules by Decision No. C99-97 (Mailed Date of January 21, 1999).  Several parties submitted written comment in this matter including: AT&T Communications of the Mountain States, Inc., TCG Colorado, and MCI WorldCom, Inc., jointly (collectively “Joint Commentors”); the Colorado Telecommunications Association, Inc. (“CTA”); the Colorado Office of Consumer Counsel (“OCC”); Qwest Communications Corporation (“Qwest”); and U S WEST Communications, Inc. (“USWC”).  At the scheduled rulemaking hearing, interested parties also submitted oral comment.  Now being duly advised, we will adopt, subject to applications for rehearing, reargument, or reconsideration, the rules appended to this order as Attachment 1.

B. Discussion

1. Access Lines Eligible for HCSM Support

a. Existing Rule 9.4 provides high cost support for each Primary Residential and Single-Line Business Access line.
  USWC, CTA, and the OCC contend that the Rules should support all lines included in the Commission’s definition of “basic service”, essentially all residential and business lines.  These parties argue that the Legislative intent in directing the Commission to implement the High Cost Support Mechanism (“HCSM”) (e.g., in §§ 40-15-208(2)(a), 40-15-501(2)(d), 40-15-502(3), and 40-15-502(5)(a), C.R.S.) was to advance the goal of universal service.  Providing support for less than all high cost access lines is, according to this argument, inconsistent with that goal.  Further, these parties suggest that limiting HCSM support to only some lines will perpetuate implicit subsidies to local service which are present in existing rates.  The parties assert that it is unfairly burdensome to local exchange carriers to compel them to provide service in high cost areas at rates below cost without support from the HCSM.  This action will impede competition in high cost areas and jeopardize the goal of achieving universal service.

b. We disagree with these arguments.  As the Commission concluded in Decision No. C98-1166 (Docket No. 98D‑370T) the Legislature has not indicated an intent that the HCSM supports all access lines.  Generally, the Legislature directed that the Commission implement the HCSM with the goal of 

aiding local exchange carriers in their provision of service in high cost areas.  See § 40-15-208(a), C.R.S. (Commission to establish a high cost support mechanism to provide financial assistance to local exchange providers “to help” make basic local exchange service affordable); and § 40-15-502(5). C.R.S. (to accomplish goals of universal basic service and universal access to advanced services, Commission shall create a system of support mechanisms “to assist” in the provision of such services in high cost areas).

c. The essential purpose of high cost funding is to promote the goal of universal service, that is, universal access to the public switched network.  A single access line provides a customer with access to the public telephone network and all the benefits served by such access; second and additional lines are not necessary to provide an end-user with access to the public switched network.  We note that expanding the HCSM to support second and additional lines will increase the expenses for the fund and the telephone ratepayers who are required to pay those expenses.  Increasing all end-users’ rates, including the rates of low-income customers who can ill afford this additional burden, to support those customers who choose to have second and additional access lines in high cost areas is not consistent with the goal of universal service.

d. As for the argument that failure to support all lines will perpetuate subsidies to local service implicit in other rates, the record here does not indicate the significance of this alleged problem.  We observe that each local exchange carrier in the state is currently receiving adequate revenues from the existing rate structure in its entirety.  At least, we are unaware of any carrier whose present financial position is insecure.
  As such we are not persuaded that it is necessary or prudent for us to revise to Rule 9.4 to support all lines in this docket.

e. The Joint Commentors have suggested that the HCSM not support any business lines, even the Single-Line Business Line.  We will reject this suggestion.  In our view, it is most consistent with the legislative intent underlying the relevant statutes to support the Single-Line Business Access Line in high cost areas.

f. For the above reasons, Rule 9.4 will not be revised.

2. Access Lines Included in the Proxy Cost Model

g. The Rules, in part, specify the manner in which support provided to high cost access lines (on a per access line basis) will be calculated.  In particular Rule 2.13 states that a “Proxy Cost Model” will produce “an estimate of the required investment for a defined set of telephone services or features assuming efficient engineering and design criteria, and deployment of current state-of-the-art technology using the current national local exchange network topology....”  Existing Rule 2.13 directs that the Proxy Cost Model estimate be calculated based upon only the number of access lines receiving HCSM support.
  In initiating this docket, we requested comment on whether the Proxy Cost Model should consider all access lines in its calculation of HCSM support.

h. Parties such as USWC and CTA, in conjunction with their advocacy that all residential and business access lines be supported by the HCSM (discussion above), suggest that the Proxy Cost Model be based upon only those access lines receiving support.  The Joint Commentors and, apparently, the OCC contend that the cost model be based upon all residential and business lines, even if not all lines receive HCSM support.  According to the Joint Commentors and the OCC, inclusion of all lines in the cost model is necessary to ensure that actual economies of scale involved in the provision of local telephone service are accounted for in calculating cost-of-service for 

high cost areas.  In particular, the OCC notes, modeling all lines is necessary in order to ensure that joint and common costs of the network are borne by all lines.  The Joint Commentors argue that failure to include all access lines in the Proxy Cost Model will result in remaining lines bearing a disproportionate share of network costs.

i. We agree that the cost model should be based upon all lines, notwithstanding our decision to support only the first residential and business line.  We are persuaded that including all lines in the model is necessary in order to capture actual economies of scale associated with the provision 

of telephone service in high cost areas.  Accordingly, Rule 2.13 

will be revised as reflected on Attachment 1.

3. Application of the HCSM Rate Element

j. Proposed Rule 7.3.1 (Decision No. C99-97), provides that the surcharge to finance the HCSM would not apply to those services supported by the fund.  The OCC supports this change to the Rules.  In contrast, CTA opposes the proposal asserting that the rule would place additional burdens on all other services required to pay the HCSM surcharge.

k. We agree with CTA, and will not adopt proposed Rule 7.3.1.  The rule would result in customers for numerous telecommunications services bearing a greater burden for supporting local service in high cost areas.  There was no showing in this docket that this result is necessary or equitable.

4. Including Yellow Pages Revenues in the Benchmark

l. Proposed Rule 2.15.1.5 would include revenues from a local exchange carrier’s Yellow Pages operations in the calculation of the residential revenue benchmark.
  The Joint Commentors firmly support the proposed rule.  According to the Joint Commentors, revenue from Yellow Pages was one of the explicit subsidies given to the Regional Bell Operating Companies, such as USWC, at divestiture to provide support for local rates.  The Commission, the Joint Commentors point out, still requires imputation of Yellow Pages revenues in setting rates for USWC’s basic local service.  Moreover, the Joint Commentors suggest, the facilities used to provide local exchange service, mainly the loop and switch, do not provide local service alone.  These same facilities are used to provide a number of other services (e.g., switched access, vertical discretionary services, other intraLATA services).  Because the full cost of the loop and switch are included in the cost of universal service, all revenues associated with the related cost recovery for those facilities, including Yellow Pages, should be included in the benchmark.

m. The OCC opposes the proposal to include Yellow Pages revenues in the residential revenue benchmark.  According to the OCC, Yellow Pages revenues are not available to all local exchange carriers who qualify for HCSM support.  Further, the OCC suggests, unlike other non-local services which directly benefit from the cost of facilities included in the Proxy Cost Model, such as toll and access services, the provision of directory advertising does not directly rely on network facilities.  Recognizing that a Yellow Pages imputation was made in setting residential local rates for USWC, the OCC does support taking these revenues into account in calculating the level of high cost support given to USWC.  This should be accomplished by reducing the amount of HCSM support given to USWC by an allocation of Yellow Pages revenues under Rule 9.4, not by including these revenues in the revenue benchmark.

n. USWC strongly opposes the proposed rule.  USWC contends that there is no substantial relationship between the facilities supported by the HCSM and Yellow Pages operations.  Additionally, including Yellow Pages revenues in the benchmark will maintain existing implicit subsidies to local service, contrary to the purpose of the HCSM (i.e., to provide explicit support to local service).  Maintaining these implicit subsidies, USWC suggests, will harm competition because of the portable nature of HCSM support (from one eligible provider to another).  CTA appears to support USWC’s arguments.

o. We will not include Yellow Pages revenues in the residential benchmark; neither will we modify Rule 9.4, as suggested by the OCC, to account for these revenues in calculating the high cost support to which USWC is entitled.  We agree with USWC that there is no direct relationship between Yellow Pages revenues and the facilities supported by the HCSM.  As such no valid purpose is served by including Yellow Pages in the benchmark for purposes of calculating necessary high cost support.  Therefore, proposed Rule 2.15.1.5 will not be adopted.

5. Modifications to Rules 8.7 and 8.8

p. Decision No. C99-97, in modifications to Rule 8.7 and in new Rule 8.8, proposed various adjustments to the method in which recipients of HCSM support would change their rates to offset receipt of high cost support.  The comments suggested various clarifications and amendments to proposed Rules 8.7 and 8.8.

q. The OCC recommended that the rules be clarified to require providers subject to price ceiling regulation, as an offset to receipt of HCSM support, to reduce their price ceilings rather than actual prices.  We agree with this suggestion, and will modify the rules accordingly.

r. CTA requested that Rule 8.7.2 be clarified to reflect that any offset to HCSM support as a result of federal universal service support be limited to receipt of federal monies from the High Cost Loop Fund.  In particular, CTA asserts that some federal monies such as those from the Lifeline program, the e-rate for schools and libraries, and the rural health care fund simply reimburse a provider for discounts provided to its customers.  These programs, CTA states, are not truly forms of federal universal service support and should not offset amounts received from the HCSM.  We will deny CTA’s suggestion as unnecessary.  We agree that the specific programs cited by CTA do not constitute universal service support and should not reduce support received from the HCSM.
  However, Rule 8.7.2, which provides that “the amount of support from any federal program supporting universal service” (emphasis added), is clear that only those federal monies properly characterized as support for universal service will be offset against HCSM support.

s. USWC requests clarification to Rules 8.8.2, 8.8.2.1, and 8.8.3 to reflect that end-user rates may be increased, not only decreased, to reflect New Support
 after the first year of a provider’s receipt of high cost support.  We agree with this suggestion and will modify the rules accordingly.

t. USWC also requests clarification of Rule 8.8.3 to ensure that rates will not be adjusted until the New Support is effective.  Again we will grant USWC’s request on this point.

u. AT&T suggested that the method of offsetting receipt of HCSM support be changed:  According to AT&T, high cost support should be used to reduce a provider’s switched access rates exclusively until those rates equal forward-looking economic costs.  AT&T claims that access rates in excess of costs (as defined by AT&T) are anti-competitive.  We reject the suggested change to the rule.  Notably, proceedings are presently underway at the Commission (Docket No. 99A-068T) to substantially reduce access charges. Nothing in this record demonstrates that access is more deserving of rate decreases than all other services provided by a local exchange carrier which receives high cost support.  We also observe that, to the extent USWC provides toll services in competition with others, it is now required to impute to itself the same access rates charged to its competitors.  For these reasons,  AT&T’s request will be denied.

6. Consumer Education

v. Decision No. C99-97 proposed new Rule 7.5 which would require all rate jurisdictional carriers to provide customer education relating to the HCSM surcharge once each year.  The customer education material would be that information ordered by the Commission as administrator of the fund.  Some of the parties, including Qwest and AT&T, expressed specific concerns regarding this consumer education requirement.  We simply note here that concerns relating to the specific requirements which the Commission may direct in the future (e.g., the length of the customer notice) will be addressed at the time the Commission orders a specific customer notice, and interested persons may offer suggestions concerning the notice at that time.  Rule 7.5 simply establishes the annual requirement of customer notice commencing with the first billing cycle of the year 2000.  We find the rule to be appropriate.

w. AT&T’s request to permit newspaper notice is rejected.  The manner of notice provided in the rule, by bill message, bill insert, or separate first class mail, is not unduly burdensome.  Additionally, given the importance of the HCSM program and its effect on rates, we find it important that customers be given specific notice.  Notice by newspaper advertisement is not sufficient to apprise ratepayers of the HCSM program.

C. Conclusion

For the reasons set forth above, we will modify, subject to applications for rehearing, reargument, or reconsideration, the rules concerning the HCSM.  Except as stated above, all other suggestions of the parties will be denied.

II. Order

A. The Commission Orders That:

2. The rules appended to this Decision as Attachment 1 are hereby adopted.  This Order adopting the attached rules shall become final 20 days following the mailed date of this Decision in the absence of the filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this Decision is timely filed, this Order of Adoption shall become final upon a Commission ruling on any such application, in the absence of further order of the Commission.

3. Within 20 days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register along with the opinion of the Attorney General regarding the legality of the rules.

4. The finally adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following issuance of the above-referenced opinion by the Attorney General.

5. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

6. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 3, 1999.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________



RAYMOND L. GIFFORD
________________________________

Commissioners
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____________________

Bruce N. Smith

Director



III. COMMISSIONER VINCENT MAJKOWSKI DISSENTING IN PART:

I agree with the above opinion in all respects save one.  As suggested by the Joint Commentors, I would not provide High Cost Support Mechanism support for any business line, including the Single-Line Business Access Line.  In my view, local telephone service for a commercial customer is a cost of doing business.  The Commission should not direct that such costs be subsidized by ratepayers generally, including residential ratepayers.  For this reason I would modify Rule 9.4 to provide high cost support only for the Primary Residential Access Line.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



VINCENT MAJKOWSKI
________________________________

Commissioner
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� These terms are defined in Rules 2.1.1 and 2.1.2.


�  Undoubtedly, any local exchange carrier in need of additional revenues would file for rate relief with the Commission.


� As discussed above, under existing Rule 9.4 only the Primary Residential and Single-Line Business access lines are eligible for support for the HCSM.


� The revenue benchmark is the level at which high cost support would begin; the amount of high cost support is calculated as the difference between the benchmark and the cost per access line as measured by the Proxy Cost Model.


� This is not to say, however, that we agree with CTA that only funds from the Federal High Cost Loop Fund constitute universal service support.


�  “New Support” is defined in Rule 8.8.2.
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