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I. BY THE COMMISSION:

A. Statement
1. This matter comes before the Colorado Public Utilities Commission ("Commission") for consideration of excep-tions to Decision No. R99‑440.  An administrative law judge ("ALJ") for the Commission issued Decision No. R99‑440 on May 4, 1999.  By Decision No. R99‑440, the Respondent, Cirit Transpor-tation, Inc., doing business as Shuttle King (“Shuttle King”), was assessed a civil penalty in the amount of $200 for a vio-lation of § 40‑10‑104(1), C.R.S.
  A transcript of the hearing has not been filed.

2. Shuttle King filed exceptions to Decision No. R99‑440.  Staff of the Commission (“Staff”) filed a response.

3. Shuttle King argues that:  (1) the facts in evi-dence did not support several of the ALJ’s conclusions; and (2) the ALJ failed to consider the implications of the doctrine of primary jurisdiction with respect to Shuttle King’s federal certificate.

4. Now being duly advised in the premises, the Com-mission will deny Shuttle King’s exceptions.

B. Factual Background

The issuance of Civil Penalty Assessment Notice (“CPAN”) No. 98‑E‑C‑22 instituted this proceeding.  CPAN No. 98‑E‑C‑22 alleges that Shuttle King violated Colorado law on November 6, 1998.  In pertinent part, the CPAN, Charge No. 3, 

alleges a violation of § 40‑10‑104(1), C.R.S. (no certificate of public convenience and necessity (“CPCN”)).

1. CPAN No. 98‑E‑C‑22 issued after Shuttle King provided service to a Commission investigator and a member of the pubic from Denver International Airport (“DIA”) to the Adam’s Mark Hotel (“Adam’s Mark”) and the Ramada Inn in Colfax Avenue in downtown Denver, Colorado, respectively.  These are instances of transportation provided in intrastate commerce.

2. Shuttle King has no authority from the Commission to transport passengers in intrastate commerce.  Shuttle King contends that it provided the DIA to Adam’s Mark/Ramada Inn transportation pursuant to Route 6 of its Federal Highway Admin-istration (“FHA”) Certificate No. MC 309449 Sub C.

3. FHA authorizes Shuttle King to provide transpor-tation as a common carrier of passengers by motor vehicle in interstate, intrastate, and foreign commerce over certain described routes (including Route 6) with the condition:

The carrier is authorized to provide intrastate pas-senger transportation service under this certificate only if the carrier also provides substantial regularly scheduled interstate passenger transportation service on the same route.  (Emphasis in original).

C. Discussion

1. Shuttle King’s Assignments of Error as to the 
 
ALJ’s Conclusions:  

a. Shuttle King argues that the evidence of record in this matter supports its claim that it provides sub-stantial and bona fide interstate operations over Route 6 and that the DIA to Adam’s Mark/Ramada Inn service was, therefore, authorized under FHA Certificate No. MC 309449, Sub C.

b. With no transcript, the Commission relies on Decision No. R99‑440 to determine whether the ALJ’s conclusions follow reasonably from his factual findings.  Under § 40-6-113(4), C.R.S., the Commission accepts the basic findings of fact set forth in Decision No. C99‑440 as complete and accurate.  The conclusions reached by the ALJ reasonably follow from the basic findings of fact set forth there.  Shuttle King’s excep-tions do not convince us that the conclusions should be modi-fied.

c. Shuttle King claims that it lawfully tacked its service under Route 6 on to other routes to establish the interstate nexus necessary to provide intrastate transportation between DIA and the Adam’s Mark/Ramada Inn.  This argument fails because it violates a condition of Shuttle King’s FHA certifi-cate.  Any intrastate transportation service provided under FHA Certificate No. MC 309449, Sub C must be on the same route as a substantial regularly scheduled interstate service.  Thus, tack-ing intrastate service performed under Route 6 with interstate service claimed to be performed on other routes described in FHA Certificate No. MC 309449, Sub C is contrary to the certifi-cate’s “same route” condition.  Shuttle King’s exceptions to the conclusions reached by the ALJ will be denied.

2. Shuttle King’s Assignment of Error Regarding the 
 
Doctrine of Primary Jurisdiction:

a. Shuttle King argues that the Commission should have referred consideration of the merits of this case to the FHA under the doctrine of primary jurisdiction.

b. The Commission considered this precise issue in Public Utilities Comm’n v. ABC Carriers, Docket No. 97M-311CP, Decision No. C98-1024, effective October 15, 1998.  In Decision No. C98-1024, ¶¶ I.C.1 and I.C.2, the Commission explained the doctrine of primary jurisdiction as follows:

The doctrine of primary jurisdiction, also known as the deference doctrine, allows for the referral to federal administrative agencies of cases “involving technical questions of fact uniquely within [that] agency’s expertise and experience.”  Arapahoe County Pub. Airport Auth. [v. Centennial Express Airlines, Inc.], 956 P.2d [587] at 592 [(Colo. 1998)].  The primary jurisdiction doctrine exists to promote uni-formity and consistency in the resolution of issues pertaining to that agency’s expertise when that agency and an adjudicator in another forum each have juris-diction over portions of the dispute.  Mashpee Tribe v. New Seabury Corp., 592 F.2d 575, 580 (5th Cir. 1979).  However, no fixed formula exists for the invo-cation of the primary jurisdiction doctrine.  Arapahoe County Pub. Airport Auth., 956 P.2d at 592.  Further-more, the primary jurisdiction doctrine “should be utilized reluctantly where the issue is strictly a legal one that is within the conventional competence of the courts.”  Id.  Finally, in instances where the federal administrative action is of “uncertain aid and uncertain speed,” refusal to invoke the doctrine of primary jurisdiction is appropriate when there exists a “strong public interest” to promptly resolve the controversy.  Id. (quoting Mashpee Tribe, 592 F.2d at 581).

The factors to be applied in determining whether to invoke the doctrine of primary jurisdiction are as follows:


a.
whether the question at issue involves tech-nical or policy issues within the agency’s particular field of expertise beyond the understanding of judges;


b.
whether the federal agency determination would materially aid the adjudicator to whom the ques-tion has been presented and avoid the danger of incon-sistent rulings; and


c.
whether the benefits of applying the doc-trine outweigh the costs resulting from delay attrib-utable to the referral of the matter to the federal administrative agency.

See generally Arapahoe County Pub. Airport Auth., 956 P.2d at 592-93; National Communications Ass’n v. American Tel. & Tel. Co., 46 F.3d 220, 223-25 (2d Cir. 1995); Mashpee Tribe, 592 F.2d at 580-81.

c. The instant matter may be resolved by apply-ing established law with little risk of inconsistent results.  Federal courts have previously considered the FHA certificate interpretation question raised here.  Those courts have deter-mined that intrastate transportation performed under a FHA cer-tificate must be intrinsically related to interstate service which is actual, bona fide, substantial, and involves service in more than one state.  See Funbus Systems, Inc. v. California Public Utilities Comm’n, 801 F.2d 1120 (9th Cir. 1986), on remand, Funbus Systems, Inc., ICC Nos. MC‑C‑10917, MC‑153325 (Sub‑no. 2), and MC‑C‑10943, 1987 WL 100200 (Dec. 30, 1987) (not published); Airporter of Colorado, Inc. v. Interstate Commerce Comm’n, 866 F.2d 1238 (10th Cir. 1989); and Boulder Airporter, Inc., v. Stapleton Stagecoach, ICC No. MC‑C‑30175, 8 I.C.C.2d 553, 1992 WL 112530 (May 22, 1992).

d. The Commission finds that the doctrine of primary jurisdiction should not be invoked.  Shuttle King failed to establish that it was conducting actual, bona fide, and sub-stantial interstate service on Route 6 of its FHA Certificate No. MC 309449, Sub C.  Additionally, the Commission is fully qualified to resolve the instant matter and the likelihood of delay resulting from a referral to the FHA is real.
  The Com-mission will, therefore, deny Shuttle King’s exceptions arguing that we should apply the doctrine of primary jurisdiction and refer this dispute to the FHA.

e. The Commission’s duty to enforce State law drives the above result.  Section 40-10-104(1), C.R.S., mandates that motor carriers of passengers operating in intrastate com-merce obtain a CPCN.  The Commission is enforcing the Colorado CPCN requirement by declining to invoke the doctrine of primary jurisdiction in this matter.  The Commission will not refrain from exercising its jurisdiction in cases like this absent a federal court order enjoining such behavior.  Shuttle king is, to put it bluntly, barking up the wrong tree.  The onus is on Shuttle King to obtain federal court/agency review of the scope of its FHA certificate if it believes that the Commission should have invoked the doctrine of primary jurisdiction.

II. ORDER

D. The Commission Orders That:

1. The exceptions to Decision No. R99-440 filed by Cirit Transportation, Inc., doing business as Shuttle King, are denied.

2. Cirit Transportation, Inc., doing business as Shuttle King, provided intrastate passenger transportation serv-ice without first obtaining a certificate of public convenience and necessity in violation of § 40‑10‑104(1), C.R.S., and is assessed a penalty of $200 for the violation alleged on Civil Penalty Assessment Notice No. 98‑E‑CC‑22, Charge No. 3.  Cirit Transportation, Inc., doing business as Shuttle King, shall pay this amount within ten days of the effective date of this Order.

3. Charge Nos. 1, 2, and 4 set forth in Civil Pen-alty Assessment Notice No. 98‑E‑C‑22 are dismissed.

4. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the effective date of this Decision.

5. This Decision is effective on its Mailed Date.

E. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
 
July 1, 1999.
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� Section 40-10-104(1), C.R.S., provides that “[n]o motor vehicle carrier shall operate any motor vehicle for the transportation of persons upon the public highways of this state in intrastate commerce without first having obtained from the commission a certificate declaring that the present or future public convenience and necessity requires or will require such operation.”


� Prior to the hearing, Staff moved for dismissal of Charge Nos. 1 and 2, which charges resulted from actions allegedly occurring on October 18, 1998.  The ALJ granted this motion.  Additionally, the CPAN also alleges a violation of § 40�11�103, C.R.S. (no contract carrier permit) on November 6, 1998 (Charge No. 4).  The ALJ dismissed this charge as redundant.  The Commission will affirm the ALJ’s dismissal of these alleged violations without discussion because no exceptions to the dismissals have been taken.


� Route 6 authorizes Shuttle King to operate as a common carrier by motor vehicle in interstate, intrastate, or foreign commerce over a specified regular route between Golden, Colorado and DIA.


� See Decision No. C98-1024 for a more thorough analysis of these issues.
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