Decision No. C99-665

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-419CP

IN THE MATTER OF ALEX’S TRANSPORTATION, INC., FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

Decision Denying Application for Rehearing, Reargument, or Reconsideration

Mailed Date:  June 23, 1999

Adopted Date:  June 18, 1999

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Colorado Public Utilities Commission ("Commission") for consideration of the application for rehearing, reargument, or reconsideration (“application for RRR”) to Decision No. C99‑509 filed by Alex’s Transportation, Inc. (“Alex’s”).

2. In Decision No. C99‑509, the Commission reviewed Decision No. R99‑180, denied Alex’s exceptions, and dismissed the instant application.  The Commission determined that the preemption of State regulation of “charter bus transportation,” see § 4016 of the Transportation Equity Act for the 21st Cen-tury, Pub. L. No. 105‑178, 112 Stat. 107, 412‑413 (1998) (amend-ing 49 U.S.C. § 14501(a)) (“TEA‑21”), pertains to charter trans-portation provided in buses with a passenger capacity of 32 or greater.  The Commission stated its intent to continue to fully regulate charter transportation provided in smaller vehicles pursuant to Article 10 of Title 40, Colorado Revised Statutes.  As a result, the Commission dismissed Alex’s application for failure to meet its burden to establish the need for a certifi-cate of public convenience and necessity.

3. In its application for RRR, Alex’s asserts that its application for authority to provide charter transportation must be granted because the relevant portion of the Public Util-ities Law of Colorado has been preempted by § 4016 of TEA‑21.  According to Alex’s, the Commission must ignore State law and is without authority to deny Alex’s application for charter trans-portation.

4. Now being duly advised in the matter, the Commis-sion will deny Alex’s application for RRR.

B. Findings and Conclusions

5. Alex’s application for RRR restates arguments previously considered by the Commission.  Alex’s has provided no additional basis which causes the Commission to reconsider the conclusions set forth at paragraphs I.B.5 through I.B.9 of Deci-sion No. C99-509.  Specifically, the Commission continues to believe that the term “bus” as used in § 4016 of TEA‑21 should be applicable only to buses with a passenger capacity of 32 or greater except to the extent permitted by § 40‑16‑101 et seq., C.R.S., for “charter or scenic buses.”  The Commission finds that the conclusions set forth in Decision No. C99-509 are not in any way unjust or unwarranted.

6. In any event, the Commission is not authorized to grant the certificate of public convenience and necessity sought by Alex’s.  Alex’s seeks a determination that the public conven-ience and necessity requirement of § 40‑10‑104(1), C.R.S., is unconstitutional as applied to passenger carriers providing charter transportation.  Constitutionality of State law follow-ing the enactment of preemptive federal legislation such as § 4016 of TEA‑21 must be determined by a court of law in the judicial branch of government.  Kinterknecht v. Industrial Comm’n, 175 Colo. 60, 67, 485 P.2d 721, 724 (1971).  The Commis-sion, an executive branch entity, is therefore without jurisdic-tion to pass upon the constitutionality of § 40‑10‑104(1), C.R.S.  Moreover, the Commission must enforce currently effec-tive State law.

Alex’s selected a forum without authority to issue a certificate of public convenience and necessity in the absence of evidence supporting the application.  The failure to 

present evidence combined with this Commission’s lack of desire and ability to refuse to enforce Colorado law requires dismissal of Alex’s application.

II. ORDER

A. The Commission Orders That:

7. The application for rehearing, reargument, or reconsideration to Decision No. C99-509 filed by Alex’s Trans-portation, Inc., is denied.

8. The application of Alex’s Transportation, Inc., for authority to transport passengers and their baggage in char-ter service is denied.  Docket No. 98A-419CP is dismissed.

9. This Decision is effective on its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
June 18, 1999.
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� Alex’s argument is perplexing since it correctly recognized the Commission’s inability to refuse to enforce currently effective Colorado law by withdrawing its request to be issued a charter or scenic bus permit.
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