Decision No. C99-651

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-001T

in the matter of the petition of airtouch paging, inc. for arbitration of an interconnection agreement with u s west COMMUNICATIONS, inc. pursuant to 47 u.s.c. § 252.

Ruling On Application For Rehearing, Reargument, Or Reconsideration

Mailed Date:   June 17, 1999

Adopted Date:  June 3, 1999

I. BY THE COMMISSION

A. Statement

This matter comes before the Commission for consideration of the application for rehearing, reargument, or reconsideration (“RRR”) filed by AirTouch Paging, Inc. (“AirTouch”) on May 18, 1999.  AirTouch requests that we reconsider and modify Decision No. C99-419 where we arbitrated AirTouch’s Petition for Arbitration of an Interconnection Agreement with U S WEST Communications, Inc. (“USWC”).
  USWC has filed a response to the application for RRR.
  Now being duly advised, we will deny the application, in part, and grant it, in part.

B. Discussion

In Decision No. C99-419, we concluded that AirTouch failed to present sufficient evidence to establish a specific percentage number for exempt traffic.
  The application for RRR first argues that we must establish a specific percentage for this traffic, and, at the same time, order USWC to cease assessing facilities charges against AirTouch.
  The Commission, AirTouch argues, cannot set the exempt traffic at 100%, which is the effect of the decision.  According to AirTouch, USWC has the burden of proving the amount of exempt traffic terminating on AirTouch’s paging network.  Therefore, the consequences of any deficiency of proof must fall on USWC.  Even if the evidence is lacking on this issue, AirTouch asserts, we should at least accept USWC’s suggested percentage on an interim basis and conduct further proceedings in this docket to establish 

a permanent value for exempt traffic.  We reject these suggestions.

1. Federal Communications Commission (“FCC”) directives place the burden of proof for these compensation issues on AirTouch.  See Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, First Report and Order, 11 FCC Rcd. 15,499, paragraph 1093 (1996).  We also disagree with AirTouch’s contention that the information necessary to prove actual exempt traffic is uniquely within USWC’s control.  As USWC points out, AirTouch could obtain the necessary information by installing or ordering (and paying for) SS7 links.  AirTouch could have paid for these features.  It has not done so.  Because of that failure, AirTouch did not meet its burden of proof.

2. Indeed, in its application for RRR, AirTouch states that it would obtain SS7 links “if U S WEST offered to install SS7 links without assessing additional charges against AirTouch.”  The reason for the lack of necessary information here is not USWC’s exclusive control of that information, but rather AirTouch’s unwillingness to expend its own resources to obtain that information.  As for AirTouch’s suggestion that USWC employ Automatic Number Identification capabilities, USWC correctly notes that this assertion is unsupported by the present record.

3. AirTouch also suggests that we conduct further proceedings in this docket to establish a specific exempt traffic percentage value.  We reject this suggestion.  No good grounds exist for reopening the record in this case.  The deficiencies in AirTouch’s evidence were not due to the unavailability of critical information until after hearing, or other changed circumstances.  The interests of finality in this proceeding, indeed in any proceeding, dictate that AirTouch’s suggestion be rejected.

4. AirTouch may undertake new negotiations with USWC, under § 252, to modify its interconnection agreement when it obtains sufficient information to establish an exempt traffic percentage.  

5. The application for RRR next asserts that the Telecommunications Act of 1996 (“Act”), particularly 47 U.S.C. § 252(c), requires the Commission to establish a termination compensation rate in this proceeding.
  AirTouch argues that under § 252(d)(2)(A)(ii) it was required to present only a “reasonable approximation” of its costs and that the Decision appears to require a cost study as would be required in a rate regulation proceeding, contrary to the Act.  Under the proper standard of proof, AirTouch asserts, the record contains sufficient information for the Commission to establish a termination compensation rate.  AirTouch finally argues that we erred in excluding Exhibit 6 from evidence, which consists of additional back-up material for the cost study.

6. We disagree with these contentions.  AirTouch bore the burden of proving costs in this proceeding.  AirTouch failed to provide acceptable evidence of its costs.  The study presented here did not amount to a “reasonable approximation” of costs for termination of calls.  The study is unacceptable even for purposes of examining only those costs up to the paging terminal.  For example, we concluded that components of the study which affect its fundamental validity -- such as the allocations between paging and voice mail, the assumed growth in subscribers over the study period and the assumed utilization rates –- remained unsupported by verifiable information in this docket.  We also affirm our decision to exclude Exhibit 6 from the evidentiary record.  The Commission excluded Exhibit 6 for two reasons, both independently dispositive.  First, USWC did not receive this exhibit until the day of the hearing, notwithstanding its similarity to support filed in the USWC-AirTouch Washington proceeding.  Second, the Commission does not traditionally accept or welcome an undifferentiated mountain of invoices and cost projections, absent a specific evidentiary purpose.

7. AirTouch finally proposes that we set an interim termination compensation rate, and conduct expedited hearings to establish a permanent rate.  For the reasons discussed above, we reject the suggestion to conduct additional proceedings in this docket.  We also conclude that establishing an interim “proxy” rate is inconsistent with AirTouch’s obligation to provide satisfactory proof of its costs.  See First Report and Order, paragraph 1093.

8. The application for RRR finally asserts that we erred in requiring AirTouch to establish a point of connection (“POC”) in each EAS/local calling area where it has NXX’s assigned, and a physical point of connection in the serving area of the end office housing the DID numbers associated with AirTouch’s Type 1 service.  The Decision (page 22) further provides that, “Existing facilities and points of connection are acceptable, if USWC is not required to backhaul traffic without compensation.”  AirTouch contends that these directives violate federal law.

9. According to AirTouch, it has an existing interconnection with USWC which does not include a POC in every EAS/local calling area.  The FCC’s rules (47 C.F.R. § 51.305(c)), AirTouch asserts, establish that the existence of a previous successful interconnection agreement constitutes substantial evidence that a further request to interconnect in this manner is “reasonable and technically feasible.”
  Furthermore, AirTouch argues that the Commission cannot correct this error (regarding POC’s in each EAS/local calling area) by permitting it to maintain existing POC’s but requiring it to pay for intra-MTA facilities used to deliver USWC traffic to AirTouch for local termination.  Such a result, AirTouch argues, contravenes the holding of the Metzger letter.  AirTouch finally asserts that the First Report and Order, paragraphs 1036 and 1043, permit it to establish a single POC in the MTA if it wishes.  We will grant, in part, the application for RRR on this point.

10. Our determination to require POC’s in each EAS/local calling area does not contravene any FCC rule, and, for the reasons presented by USWC and stated in Decision No. C99-419, is in the public interest.  As USWC points out, the question of “technical feasibility” of a proposed interconnection (e.g. as referenced in Rule 51.305(c)) is different from the question presented here.  Moreover, the portions of the First Report and Order referenced by AirTouch (paragraphs 1036 and 1043) set forth requirements relating to reciprocal compensation, not to interconnection arrangements between a CMRS provider and an incumbent local exchange carrier.

11. We do agree with AirTouch that portions of the Decision, (paragraph d, page 21-22) are inconsistent with the Metzger holding.  We therefore vacate the language in the Decision which would require AirTouch to agree to pay USWC for facilities used in transporting traffic to an AirTouch terminal.
  The issue concerning compensation for these facilities will be determined at the same time as compensation for other facilities used by USWC to deliver traffic to AirTouch (i.e. when an acceptable exempt traffic percentage is established).

12. The Metzger letter—despite its ambiguous legal authority—compels the modification we make here.  Despite this, it should be clear that this Commission has misgivings about the FCC’s direction in this area.  CMRS providers, and their correlate rights to termination compensation, are not all the same.  The FCC’s directives in this area make perfect sense for the two-way CMRS providers, like cellular and PCS.  For one-way providers like AirTouch, the CMRS directives lead to perverse economic incentives.  These incentives encourage over-consumption of paging, and thrust externalities, ultimately, onto USWC ratepayers.  Such externalities, cost-shifting and free-riding are precisely what the 1996 Telecommunications Act was meant to eliminate.

13. Reciprocal compensation is one of the great advents of the 1996 Act.  Nevertheless, a common sense reading of 251(b)(5) makes it clear that reciprocal compensation arrangements should involve the provisions of services between two entities whereby, at some point in time, each provides some service to the other.  The technical operations of the ILEC and paging service companies may actually be that the paging company never provides services to the ILEC.  Therefore, to countenance reciprocal compensation here is simply bad policy.

II. ORDER

A. The Commission Orders That:

14. The Motion for Leave to File Response to Application for Rehearing, Reargument, or Reconsideration filed by U S WEST Communications, Inc. is granted.

15. The application for rehearing, reargument, or reconsideration filed by AirTouch Paging, Inc. on May 18, 1999 is granted, in part, and is otherwise denied consistent with the above discussion.  Decision No. C99-419, paragraph d, page 21-22, is modified to provide:


d.  We find in favor of USWC on this issue, for the reasons stated by USWC.  By utilizing the PSTN to route calls to its network, AirTouch must abide by the economic and engineering principles which otherwise govern the provision of service on the PSTN.  Therefore, absent specific arrangements with USWC AirTouch will be required to have a point of connection within each EAS/local calling area where it has NXXs assigned and a physical point of connection within the serving area of the end office housing the DID number associated with AirTouch’s Type 1 service.  Existing facilities and points of connection are acceptable.

Except as specifically modified in this order, the provisions of Decision No. C99-419 shall remain in effect.

16. The twenty-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this decision.

17. This order is effective immediately upon its mailed date.

B. ADOPTED IN COMMISSIONERS WEEKLY MEETING
June 3, 1999.
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� The petition for arbitration was filed under the provisions of 47 U.S.C. § 252 of the Telecommunications Act of 1996.


�  As set forth in the order below, we are granting USWC’s Motion for Leave to File Response to Petition for Reconsideration, Reargument or Rehearing of AirTouch Paging, Inc.


�  The decision explains that the amount of exempt traffic (i.e. non-local traffic and traffic originating on the network of a telecommunications carrier other than USWC) affects the extent of AirTouch’s obligation to pay facilities charges to USWC, and the issue relating to the extent of USWC’s obligation to pay termination charges to AirTouch.


�  In Decision No. C99-419, we ruled that USWC would not be ordered to cease assessing facilities charges against AirTouch, because the precise percentage of exempt traffic affects this matter.  Specifically, AirTouch has conceded that it is obligated to pay USWC for those portion of facilities used to carry exempt traffic.


�  In Decision No. C99-419, we determined that AirTouch had failed to present acceptable evidence of its costs for calls terminating on its network, and set the termination compensation rate at $0.00 per page.


�  We note that Rule 51.305(c) provides that a previous successful interconnection is substantial evidence of technical feasibility only, not the reasonableness of a proposed interconnection.


�  See ordering paragraph 2 below.


�  As explained in Decision No. C99-419, we are not ordering USWC to cease assessing facilities charges against AirTouch.
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