Decision No. C99-595

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99R-027T

IN THE MATTER OF PROPOSED AMENDMENTS TO THE RULES REGULATING TELECOMMUNICATIONS SERVICE PROVIDERS AND TELEPHONE UTILITIES, 4 CCR 723-2, DEFINING BASIC LOCAL EXCHANGE SERVICE OR BASIC SERVICE.

DECISION ADOPTING RULES

Mailed Date:   June 9, 1999

Adopted Date:  June 3, 1999

I. BY THE COMMISSION:

A. Statement

1. This matter is before the Commission for consideration of proposed rules amending the elements of  basic local exchange service or basic service, 4 Code of Colorado Regulations (“CCR”) 723-2 (“Basic Service Rules”).  

2. The proposed revisions have their genesis in Docket No. 98I-213T, an investigative docket reviewing the Basic Service Rules.  See § 40-15-502(2), C.R.S. (basic service definition to be reviewed at least every three years).   Based on the record developed in that investigatory docket, the Commission gave formal notice of proposed rulemaking to consider revising the Basic Service Rules.   See Decision No. C99-96.

3. In accordance with our notice, we convened a rulemaking hearing  on March 24, 1999.  U S WEST Communications, Inc. (“USWC”); MCI Telecommunications Corporation, AT&T Communications of the Mountain States, Inc., and TCG of Colorado (collectively “Joint Commentors”); Colorado Telecommunications Association (“CTA”); Frontier Local Services, Inc. (“Frontier”); Mr. William R. Morris, P.E., of Bayfield, Colorado; and the Colorado Office of Consumer Counsel (“OCC”) filed written comments.  Commission Staff (“Staff”) and the public offered oral comments.

4. Now being duly advised in the matter, we adopt, subject to applications for rehearing, reargument, or reconsideration, the rules appended to this decision as Attachment  1.  

B. INTRODUCTION

5. Much of the information providing the basis for the comments and recommendations was developed through surveys, studies, and public meetings.  At the direction of the Commission, Decision No. C98-710, Commission Staff conducted 15 town meetings throughout Colorado from November 1998, to January 1999, soliciting public comments about modification of the Basic Service Rules, including, data transmission speed and added features.  Commission Staff also accepted written comments from citizens who could not attend the meetings. 

6. During February 1999, the Staff, and the OCC and their representatives conducted two surveys.  Eight hundred residential customers of  USWC, Century Tel/PTI/Universal and other small telephone companies, and 337 business, nonprofit, and government organizations were polled.  Both surveys covered similar topics, including:

· Number and use of telephones
· Features: caller ID, call waiting, call forwarding
· Monthly telephone bills
· Fax machines
· Views on data speed and cost
· Policy statements concerning features and data speed
· Residential personal computer or laptop use, and 
· Business, government, and nonprofit personal computer and laptop use.

7. The Staff also researched and issued two confidential reports.  “Estimation of Data Speed Upgrade Costs in the Local Loop” was released on February 19, 1999, and a revision in March, 1999.  The participants in this docket had access to the reports.  Both discussed estimated costs to upgrade telephone infrastructures for data transmission speed upgrades.  
C. DISCUSSION

1. Increasing the data speed standard of 2.4 kbps to 9.6, 14.4, 28.8, or 56 kbps -- Rule 17.1.4

a. Proposed Rule 17.1.4 would increase the 2.4 kilobits per second data transmission speed standard presently contained in the rule.  The present rule measures the standard in kilobits per second (“kbps”), while other rules use hertz.  The issue was discussed extensively at town meetings and in our public meeting.  The surveys covered the matter, and the commentors provided comments.  The rule will be changed, but not in the manner originally proposed.  Kilobits per second will be removed as a standard, and the hertz expression will be made standard throughout the rules.  Other rules addressing voice grade network standards will also be amended to make the rules internally consistent as well as conforming them to the appropriate industry voice grade network standards.

b. USWC and CTA note that hertz is the industry measurement standard for transmission speed on voice grade access lines.  It is also consistent with the federal definition of basic service.  See 47 CFR Part 54, Rule 54.101.1;  FCC DOC. 97-420/Bellcore.   The vast majority, if not all, of the state infrastructure is designed to comply with this basic standard as measured in hertz.  Compliance with these voice grade standards does not guarantee compliance with a specific transmission speed for data.  

c. Data transmission speeds over the voice grade network are affected by many factors such as loop length and customer premise equipment.  Additionally, many infrastructure changes (e.g., multiplexing) can affect data speed, without significantly affecting voice transmission.  Guaranteeing significant data speed upgrades, apart from voice grade standards, likely would require significant infrastructure upgrades. 

d. Public response about data speed was clear.  A substantial majority of both residential and business customers do not want increased data transmission speeds as part of the basic service definition if it requires a rate increase:  less than 17 percent of the residential customers want the transmission speed increase, and less than 22 percent of the business customers want the increase.  A large majority of businesses and residents rate their transmission speeds as “about right” or faster.  Based on the survey, it is clear that the public does not want to pay for an increase.  Indeed, even those wanting high speed are quite cost sensitive.  Few people surveyed want to pay more than approximately $.50 per month for any data speed increase.  Staff studies and comments from the providers establish that a $.50 per month increase would not fund the data speed increases requested by those asking for change.  

e. Staff estimated that upgrades to the infrastructure would cost $120 to $213 million to increase speeds to 14.4 kbps, a speed generally not acceptable to those supporting a revision to the rules.  Essentially, given the costs, neither the public nor the providers support such a revision.  We note incidentally that even the highest data speeds proposed are not sufficient for today's internet users.  A 5 bite kbps standard is not only cost prohibitive, it is also wholly inadequate for the voracious bandwidth needs of today's, much less tomorrow's, internet user

f. At this juncture, we conclude that increased data transmission speed should not be a minimum requirement for basic services.  The record does not support a revision to the definition of basic service to allow customers to send and receive data at higher speeds.  Instead, we will focus on ensuring appropriate voice grade standards.

g. Therefore, we will not adopt the originally proposed rule, but will amend the present rule as suggested by  USWC and CTA.  We will delete the 2.4 kbps standard from the rule and amend ancillary rules to bring our rules into conformity with the Bellcore standards as suggested by USWC.    

2. Adding calling features such as call waiting, call forwarding, and caller ID to the definition of basic service.

h. Proposed Rule 17.1.14 would add Call Waiting and/or Call Forwarding and/or Caller ID to the definition of basic service.  The commentors unanimously argue that the features should not be added to the definition.  The survey results support their opposition.  For example, the Joint Commentors point out that approximately 11 percent of residential customers want the added features and would be willing to pay for the addition(s).  Likewise, a vast majority of business, nonprofit, and government customers do not want and are unwilling to pay for the features.  

i. Therefore, we will not adopt the proposed rule. 

3. Powering requirement for DLCs (Rule 17.1.13) power and battery backup at Central Offices requirements (Rule 15.1.2) to assure reasonableness and uniformity of application.  

j. Proposed Rule 17.1.13 would double backup power  requirements from four hours to eight hours to increase the reliability of telephone service during electric power failures.  Few commentors addressed this proposal.  The OCC supported the amendment, so long as there was no significant financial impact.  The CTA strongly supported the proposed rule as written.  USWC opposed the rule for financial reasons, but provided an alternative.  

k. USWC suggests that we look to the Bellcore Practice standards.   Those industry standards suggest power backup of three hours plus travel time in central offices with generators, and four hours plus travel time in those offices without.  USWC reasons that commercial power is reliable and outages are, usually, relatively short.  Further, USWC argues that increasing the backup to eight hours would be costly.  

l. We find the arguments of USWC persuasive.  Commercial power generally is reliable, and outages usually short.   Despite the perceived reliability, we are not ready to decrease the backup requirements from four hours to three hours as suggested.  We do believe it appropriate to buffer the four hours reserve time with additional time for travel where appropriate.  For example, for manned offices with an on-site generator, no additional time is required.  For unmanned offices, additional time equal to travel time beyond the minimum four hours will be adopted.  The specifics are found in the attached rules.  

4. Whether the definition of “Toll Restriction” as now required of life-line service providers should apply to Rule 17.2.3

m. Proposed Rule 17.2.3 would bring the Universal Service Availability Standard, 4 CCR 723-2-17.2 (“Service Availability”), conformity with the Lifeline Services Rules, 4 CCR 723-13-2.4 through 2.7.  See § 40-3.4-104, C.R.S.  The Service Availability rules presently require only that the provider make available:

723-2-17.3
Services to which the customer may voluntarily subscribe that deny access to MTS or other information service providers.

The Lifeline rules specify the nature of the limitations that must be available (i.e., toll limitation which includes toll blocking and/or control).  4 CCR 723-13-2.4 through 2.7.  

n. The proposed rule adds the toll limitation definitions to the Service Availability rules.  We emphasize here that we are addressing availability for voluntary purchase, not a mandated element of basic service.  The toll limitation feature must be available for purchase for a tariffed rate, in addition to the basic service rate.  Further, the proposed rules do not require provision of both toll blocking and control.  They require that a provider make available “toll blocking or toll control for LECs not capable of providing both . . .”  Rule 4 CCR 723-2-2.49.  

o. The issue was not addressed by the surveys or discussed at the town meetings.  However, the commentors discussed the issue with no voiced objections.  The OCC and USWC favored the change, while the Joint Commentors took no position.  

p. Therefore, we will adopt the proposed rule.

II. ORDER

A. The Commission Orders That:

8. The rules set forth in Attachment A are adopted.  

9. This Decision adopting the attached rules shall become final 20 days following the Mailed Date of this Decision in the absence of filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this Decision is timely filed, this Decision Adopting Rules shall become final upon a Commission ruling denying any such application, in the absence of further order of the Commission.  

10. Within 20 days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register, along with the opinion of the Attorney General regarding the legality of the rules.

11. The finally adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following the above-referenced opinion by the Attorney General.

12. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.  

13. This Order is effective upon its Mailed Date.  

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 3, 1999.  
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