Decision No. C99-563

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-170R

IN THE MATTER OF THE APPLICATION OF THE DURANGO & SILVERTON NARROW GAUGE RAILROAD COMPANY FOR A STANDING ORDER AUTHORIZING ESTABLISHMENT OF SPECIAL PROMOTIONAL FARES ON LESS-THAN-STATUTORY NOTICE PURSUANT TO § 40‑3‑105(2), C.R.S. 

Order Denying Application

Mailed Date:  June 7, 1999

Adopted Date:  June 3, 1999

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Colorado Public Utilities Commission ("Commission") for consideration of the application filed by the Durango & Silverton Narrow Gauge Railroad Company (the “D&SNG”) on April 15, 1999.  The D&SNG seeks a standing order from the Commission permitting it to establish or cancel, on one day notice to the Commission, spe-cial promotional fares applicable to any class of service or type of accommodation which are either greater or lesser than the applicable fares and charges specified in its tariffs on file with the Commission.  The D&SNG relies on § 40‑3‑105(2), C.R.S., as authority for the Commission to grant its applica-tion.

2. The Commission issued notice of this application on April 30, 1999.  Staff of the Commission intervened on April 30, 1999; however, Staff of the Commission withdrew its intervention on May 26, 1999.  No other persons intervened.  Thus, this matter is unopposed and may be decided without hear-ing in accordance with § 40‑6‑109(5), C.R.S.

3. Now being duly advised in the premises, the Com-mission will deny the application.

B. Findings and Conclusions

4. The D&SNG is a fully-regulated, jurisdictional public utility which operates an historic line of narrow gauge railroad between Durango and Silverton, Colorado.  Despite its status as a public utility, the D&SNG is essentially a tourist attraction for recreational passengers and is generally not used as a means of transportation between two points.  The D&SNG trains are heavily booked during the height of the tourist sea-son, but at other times of the year the trains operate with empty seats.  Currently, the D&SNG must comply with the rate/tariff change notice requirement set forth at § 40‑3‑ 104(1)(b), C.R.S.

5. The D&SNG desires advance approval from the Com-mission to change its rates on one day notice to the Commission via transmittal letter.  The D&SNG desires this ratemaking flex-ibility for both increases and decreases to its fares.  The D&SNG argues that its application should be granted in the interest of reducing its competitive disadvantage with tourist attractions in southwestern Colorado which are not required to provide 10 to 20 days notice of a price change.  The D&SNG further argues that the costly nature of the statutory tariff filing requirements are a deterrent to its ability to use pro-motional fares.

6. The D&SNG bases its application for the above-described relief on the premise that the Commission has the authority to grant relief pursuant to § 40‑3‑105(2), C.R.S.  Section 40‑3‑105(2), C.R.S., prohibits public utilities from charging a fare different than that set forth in its tariffs except when the Commission by rule or order establishes “such exceptions from the operation of this prohibition as it may consider just and reasonable as to each public utility.”

7. The exception to the prohibition does not empower the Commission with authority to grant to the D&SNG the relief it is seeking.  The exception to the § 40‑3‑105(2), C.R.S., prohibition does not provide the Commission with authority to delegate its ratemaking authority to a public utility as essen-tially requested by the D&SNG.  Instead, it grants the Commis-sion discretion to not follow the general rule in instances where imposition of a non-tariffed rate would be just and rea-sonable.  The D&SNG “standing order” proposal does not contain a justness and reasonableness safeguard and must be denied.

8. The primary stated rationale for the D&SNG’s application is to avoid the rate change notice requirements established by § 40‑3‑104, C.R.S.  While § 40‑3‑104(2), C.R.S., does allow for rate changes on less notice than the standard notice period established at § 40‑3‑104(1), C.R.S., it does not provide for rate changes to be made in the manner requested by the D&SNG ‑ which manner effectively amounts to rate changes with no possibility for Commission consideration of the change.

9. The Commission also notes that the D&SNG’s exam-ples of instances when a promotional fare (either discount or premium) would be used could, for the most part, be established in full compliance with the rate change notice requirements set forth at § 40‑3‑104(1)(b), C.R.S.

10. Despite the above reasons for denying the D&SNG’s application, the Commission sympathizes with the D&SNG’s argu-ment that there is little, if any, reason for the Commission to continue its economic regulation over the D&SNG.  The Commission encourages the D&SNG to seek legislative approval of an exemp-tion from the Commission’s economic regulation authority.  Until the Colorado General Assembly amends the public utilities law, it is the Commission’s duty to enforce the law, no matter how needless or burdensome it may be.

II. ORDER

A. The Commission Orders That:

11. The application for a standing order authorizing the establishment of special promotional fares on less-than-statutory notice filed by the Durango & Silverton Narrow Gauge Railroad Company is denied.

12. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the effective date of this Decision.

13. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING June 3, 1999.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________



VINCENT MAJKOWSKI
________________________________



RAYMOND L. GIFFORD
________________________________

Commissioners



( S E A L )
[image: image1.wmf]
ATTEST:  A TRUE COPY

[image: image2.png]éu,‘,?f- péC‘—ZT-';_




____________________

Bruce N. Smith

Director



g:\yellow\170r.doc

� Section 40�3�104(1)(b), C.R.S., provides:


In the case of a rail carrier, a proposed rate change resulting in an increased rate or a new rate shall not become effective for twenty days after the notice to the commission and the public, and a proposed tariff change resulting in a reduced rate or a change resulting in no change in rates shall not become effective for ten days after such notice[.] ...
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