Decision No. C99-557

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98R-610CP
IN THE MATTER OF PROPOSED REVISIONS REGARDING VEHICLE CONDITIONS AND FLAT RATE TAXICAB FARES TO THE RULES, REGULATIONS, AND CIVIL PENALTIES GOVERNING COMMON CARRIERS OF PASSENGERS BY MOTOR VEHICLE FOR HIRE, 4 CCR 723-31.
Commission Decision:  (1) Granting,
in Part, and Denying, in Part,
Exceptions; and (2) Adopting Rules
Mailed Date:  May 28, 1999

Adopted Date:  May 26, 1999
I. BY THE COMMISSION:

A. Statement
1. This matter comes before the Colorado Public Utilities Commission ("Commission") to consider adopting amend-ments to the Rules, Regulations, and Civil Penalties Governing Common Carriers of Passengers by Motor Vehicle for Hire, 4 Code of Colorado Regulations ("CCR") 723-31 ("Common Carrier Rules").

2. This proceeding was initiated by issuing a Notice of Proposed Rulemaking on December 24, 1998.  See Decision No. C98-1302.  The notice explained that the intent of the pro-posed amendments is to address the confusion concerning taxicab transportation between Denver International Airport (“DIA”) and the core zone/business districts by replacing the existing shared ride rule with a flat rate rule.  This rulemaking pro-ceeding also proposes to modify the vehicle condition standard, to modify certain civil penalty provisions, and to establish an adequacy of service standard.

3. In accordance with our Notice of Proposed Rule-making, a hearing on the proposed rules was held by an admin-istrative law judge (“ALJ”) for the Commission on February 2, 1999.  Comments were received from Alpine Taxi/Limo, Inc. (“Alpine Taxi”); Preston Branaugh; Denver Taxi, LLC and Boulder Taxi, LLC (“Yellow Cab”); Freedom Cabs, Inc.; Greater Colorado Transportation Company, doing business as American Cab of Denver and American Cab of Colorado Springs, and Greater Colorado Transportation Company, doing business as Yellow Cab of Colorado Springs (“GCTC”); Metro Taxi, Inc.; Tazco, Inc., doing business as Sunshine Taxi; Telluride Shuttle and Taxi (“Telluride Taxi”); and Zone Cab (“Zone”).  James A Dunlap, Deputy Manager of Aviation/Operations of DIA, filed a letter seeking clarification on certain issues which letter was responded to by the Staff of the Commission.  Post-hearing comments were filed by Alpine Taxi, GCTC, Telluride Taxi, Yellow Cab, and Zone.  Following the hearing, the ALJ recommended adopting the Common Carrier Rules set forth in the attachment to Decision No. R99-329.

4. By Decision No. C99-329, the ALJ recommended:  (1) deletion of the condition of vehicles rule (Proposed Rules 4 CCR 723-31-9.5, 4 CCR 723-31-9.5.1, and 4 CCR 723-31-9.5.2)
 and the incorporation of that language into the age of vehicle rule (Recommended Rule 4 CCR 723-31-25.5);
 (2) adopting a rule on adequate service (Recommended Rule 4 CCR 723-31-15); (3) adopting certain modifications to the age and condition of vehicles standards (Recommended Rule 4 CCR 723-31-25.5); (4) the repeal of the existing shared rides rule (Existing Rule 4 CCR 723-31-26);
 (5) the adoption of a flat rate taxicab rule with the initial rate to be established by the Commission (Recom-mended Rule 4 CCR 723-31-26); and (6) revising the civil penalty provisions in certain respects (Recommended Rule 4 CCR 723-31-40).

On April 26, 1999, Alpine Taxi timely filed exceptions to Recommended Rule 4 CCR 723-31-15 in accordance with § 40-6-109(2), C.R.S.  No other exceptions were filed.  The Commission will, therefore affirm Decision No. C99-329 except 

for its recommendation with respect to the adequate service standard set forth at Rule 4 CCR 723-31-15.

5. The exceptions of Alpine Taxi argue that Recom-mended Rule 4 CCR 723-31-15 is overly broad and extends beyond the Commission’s jurisdiction.  Alpine Taxi urges the Commission either to decline to adopt Recommended Rule 4 CCR 723-31-15 or to adopt the modification proposed by Alpine Taxi in its post-hearing comments.

6. Now being duly advised in the premises, the Com-mission will grant, in part, and deny, in part, the exceptions filed by Alpine Taxi and will adopt the rules appended to this Decision as Attachment A.

B. Discussion

Alpine Taxi argues that Recommended Rule 4 CCR 723-31-15
 should be deleted because it addresses issues beyond the scope of the Common Carrier Rules.  Specifically, Alpine Taxi believes that any rule on adequacy of service relating to the condition of the motor vehicle should be set forth in the Common Carrier Rules.  Alpine Taxi also contends that 

Recommended Rule 4 CCR 723-31-15 uses subjective terms that will be difficult to enforce.  Finally, Alpine Taxi argues that Recommended Rule 4 CCR 723-31-15 could be viewed as an attempt to lower the statutory entry standard for new providers of com-mon carriage of passengers by motor vehicle for hire.  As an alternative to Recommended Rule 4 CCR 723-31-15, Alpine Taxi proposes a rule limited to driver service issues which estab-lishes a courtesy standard for drivers of vehicles operated in common carriage.

1. The Commission finds that Alpine Taxi’s excep-tions should be granted to the extent that they urge the Commis-sion not to adopt Recommended Rule 4 CCR 723-31-15.  The Commis-sion finds that the Commission’s Rules Regulating Safety for Motor Vehicle Carriers and Establishing Civil Penalties, 4 CCR 723-15, is the appropriate rule to set forth a standard regard-ing the condition of a motor vehicle used to transport passen-gers in common carriage.

2. The Commission will, however, adopt a revised Rule 4 CCR 723-31-15.  The adopted Rule 4 CCR 723-31-15 is similar in scope to that proposed by Alpine Taxi in its post-hearing comments.  The primary textual difference is that the rule adopted by this Decision specifically identifies driver behavior which would likely be considered discourteous and, therefore, in violation of the standard established by Rule 4 CCR 723-31-15.  As set forth in Attachment A to this Decision at Rule 4 CCR 723-31-15, discourteous service by a driver includes, but is not limited to, instances involving profanity, the threat of physical action toward a passenger, and the making of sexual remarks or derogatory racial remarks.  Finally, The Commission rejects Alpine Taxi’s suggestion that a driver service rule be exempt from the reach of Proposed Rules 4 CCR 723-31-40.5.2, 4 CCR 723-31-40.6, 4 CCR 723-31-40.6.1, and 4 CCR 723-31-40.6.2.

II. ORDER:

C. The Commission Orders That:
1. The exceptions filed by Alpine Taxi/Limo, Inc., are granted, in part, and denied, in part.

2. The rules set forth in Attachment A are adopted.

3. This Decision adopting the attached rules shall become final 20 days following the Mailed Date of this Decision in the absence of filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this Decision is timely filed, this Decision shall become final upon a Com-mission ruling denying any such application, in the absence of further order of the Colorado Public Utilities Commission.

4. Within 20 days of final Commission action on the attached rules, the adopted rules shall be filed with the Secre-tary of State for publication in the next issue of the Colorado Register, along with the opinion of the Attorney General regard-ing the legality of the rules.

5. The finally adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following the above-referenced opinion by the Attorney General.

6. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.

7. This Decision is effective on its Mailed Date.

D. ADOPTED IN COMMISSIONERS' WEEKLY MEETING May 26, 1999.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________



RAYMOND L. GIFFORD
________________________________

Commissioners

COMMISSIONER VINCENT MAJKOWSKI ABSENT BUT CONCURRING.
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____________________

Bruce N. Smith

Director
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� The designation “Proposed Rule” refers to the rule text proposed in Decision No. C98-1302.


� The designation “Recommended Rule” refers to the rule text recommended to be adopted in Decision No. C99-329.


� The designation “Existing Rule” refers to the Common Carrier Rules currently in effect.


� The adequacy of service rule recommended to be adopted by Decision No. C99-329 as Rule 4 CCR 723-31-15 provides:


Every common carrier shall furnish, provide and maintain such motor vehicles and services to its passengers as shall promote the safety, health, comfort, and convenience of its patrons and the public, and as shall in all respects be adequate, efficient, just, and reasonable.
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