Decision No. C99-509

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-419CP

IN THE MATTER OF ALEX’S TRANSPORTATION, INC., FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.
Decision Denying Exceptions
and Dismissing the Application
Mailed Date:  May 21, 1999

Adopted Date:  May 19, 1999
I. BY THE COMMISSION:

A. Statement
1. This matter comes before the Colorado Public Utilities Commission ("Commission") for consideration of excep-tions filed by the applicant, Alex’s Transportation, Inc. (“Alex’s”), to Decision No. R99‑180, issued by an administrative law judge ("ALJ") on February 17, 1999.  Responses to the exceptions were filed by:  (1) Alpine Taxi/Limo, Inc., Alpine Express, Inc., Home James Transportation Services Ltd., and Tazco, Inc., doing business as Sunshine Taxi; (2) Denver Taxi, LLC, Boulder Taxi, LLC, Denver Shuttle, LLC, Shuttle Associates, LLC, and Boulder Shuttle, LLC; and (3) Metro Taxi, Inc.

2. In Decision No. R99‑180, the ALJ denied Alex’s motion to dismiss interventions, or alternatively, for dismissal of application, as supported by Alex’s memorandum of law (“Motion and Memorandum”).  Alex’s Motion and Memorandum are based on its interpretation of § 4016 of the Transportation Equity Act for the 21st Century, Pub. L. No. 105‑178, 112 Stat. 107, 412‑413 (1998) (amending 49 U.S.C. § 14501(a)) (“TEA‑21”).  The ALJ determined this matter without conducting a hearing on the merits of the application as a result of:  (1) Alex’s request that the matter be resolved based on the legal argument set forth in its Motion and Memorandum; and (2) Alex’s notice of conditional amendment of application requesting that the Commis-sion grant it the authority that lies beyond the Commission’s jurisdiction to deny due based on the Commission’s interpreta-tion of the preemptive scope of § 4016 of TEA‑21.

3. The ALJ determined that:  (1) § 4016 of TEA‑21 did not preempt all State regulatory authority over intrastate charter transportation which is not considered intrastate com-muter bus operations; (2) the Commission should continue to regulate charter transportation which is not “charter or scenic bus” transportation, as defined by § 40‑16‑101(1.3), C.R.S.; and (3) Alex’s failed to meet its burden in this proceeding to establish the elements necessary to obtain a certificate of public convenience and necessity.

4. In its exceptions, Alex’s argues that the find-ings and conclusions set forth in Decision No. R99‑180 produce an absurd result, are constitutionally erroneous, and should be reversed.  Alex’s contends that the preemption of State regu-lation of “charter bus transportation” set forth in § 4016 of TEA‑21 (49 U.S.C. § 14501(a)(1)(C)) applies to charter service performed in any passenger carrying vehicle regardless of design or passenger capacity consistent with the federal definitions of “bus” set forth at 49 C.F.R. §§ 374.303(b) and 390.5.  For this reason, Alex’s urges the Commission to issue it a Charter Scenic Bus Permit not restricted to the use of vehicles with a minimum capacity of 32 passengers.

5. Now being duly advised in the matter, the Commis-sion will deny the exceptions.

B. Discussion

1. Alex’s is a provider of luxury limousine service under a luxury limousine permit.  Alex’s provides service to the Burlington Northern/Santa Fe Railway Company (“BNSF”).  Alex’s has been providing this service for several years, but contends that there now exists a question of whether Alex’s may use a luxury limousine permit to the service to BNSF.  For this reason, and as a result of the enactment of § 4016 of TEA‑21, Alex’s seeks authority to provide charter transportation of pas-sengers and their baggage, between all points within the State of Colorado, restricted to the use of vehicles within the mean-ing of a “charter bus” (i.e., vehicles of a size which the Commission no longer has authority to regulate).  Alex’s seeks to have this authority implemented by the issuance of a Charter Scenic Bus Permit allowing the use of vehicles with a capacity of less than 32 passengers.

2. Alex’s seeks to establish its right to provide a statewide charter operation as a matter of law in light of its interpretation of the preemptive scope of § 4016 of TEA‑21.
  As stated in its amended application, Alex’s desires to provide charter transportation service over which the Commission regula-tory authority has been preempted by § 4016 of TEA‑21 (spe-cifically 49 U.S.C. § 14501(a)(1)(C)).  Alex’s bases its case on this legal theory, and presented no evidence of the need for the charter authority it is seeking.

3. The preemption clause of 49 U.S.C. § 14501(a), as amended to reflect § 4016 of TEA‑21, is express.  Greyhound Lines, Inc. v. City of New Orleans, 29 F. Supp.2d 339, 342 (E.D. La. 1998).

4. Section 14501(a) of Title 49 of the United States Code provides in pertinent part:

(a) Motor carriers of passengers. —


(1)
Limitation on State law. — No State or political subdivision thereof and no interstate agency or other political agency of 2 or more States shall enact or enforce any law, rule, regulation, standard, or other provision having the force and effect of law relating to — * * *


(B)
the implementation of any change in the rates . . . for any charter transportation except to the extent that notice, not in excess of 30 days, of changes in schedules may be required; or


(C)
the authority to provide intrastate or inter-state charter bus transportation.

This paragraph shall not apply to intrastate commuter bus operations.

Section 4016 of TEA‑21 further provides that the preemption does not apply to State regulation of safety, State imposition of route controls or limitations based on size and weight of vehicles, or State imposition of certain insurance requirements on carriers.  49 U.S.C. § 14501(a)(2).  The terms “charter transportation,” “charter bus transportation,” “commuter bus operations,” and “bus” are not defined in TEA‑21.

5. The Commission finds that “charter bus trans-portation” should not be interpreted to mean a vehicle of any size as argued by Alex’s.  Instead, “charter bus transportation” must necessarily refer to a distinct subset of “charter trans-portation.”

6. First, 49 U.S.C. § 14501(a)(1)(B) uses the phrase “charter transportation” without the limiting modifier “bus.”  Alex’s argument equates the terms “charter transportation” and “charter bus transportation.”  Because every statutory word must be given meaning, we do not believe that Alex’s construction is supported.  Gustafson v. Alloyd Company, Inc., 513 U.S. 561, 574 (1995).

7. Second, contrary to Alex’s position, the regula-tory definitions relied on by Alex’s are not fully on point.  Specifically, the definition of “bus” found at 49 C.F.R. § 374.303(b) is within a subpart of the regulations applicable to only “motor passenger common carriers conducting regular-route operations,” see 49 C.F.R. § 374.301; however, charter transportation is an irregular-route operation and not a regular-route operation.  Similarly, the definition of “bus” found at 49 C.F.R. § 390.5 expressly includes “taxicabs.” 

8. Third, in the absence of a federal definition of “charter bus transportation,” or even a dispositive interpreta-tion of 49 U.S.C. § 14501(a)(1)(C) by a federal agency or court, the Commission further finds that it is appropriate to turn to State law to resolve the issue before us.  Colorado law provides that a “charter or scenic bus” is a motor vehicle “with a minimum capacity of thirty-two passengers.”  Sec-tion 40‑16‑101(1.3), C.R.S.  Colorado law further classifies persons who offer charter or scenic buses as motor vehicle carriers exempt from regulation as a public utility.  The Commission’s regulatory authority over a service provided by a “charter or scenic bus” is limited by State law to safety and insurance regulation.  See §§ 40‑16‑104 and 40‑16‑105, C.R.S.  This limited regulatory authority mirrors the “matters not covered” by the preemption of State regulation of intrastate charter bus transportation in 49 U.S.C. § 14501(a)(1)(C).  See 49 U.S.C. § 14501(a)(2).  In short, Alex’s has not demonstrated that the Commission must rely on a definition of “bus” which has no passenger capacity restrictions.

9. The Commission finds that § 4016 of TEA‑21 only preempts a power of the Commission that does not exist under Colorado law.  For this reason, the Commission finds that 49 U.S.C. § 14501(a)(1)(C) should preempt State regulation of charter transportation provided in buses with a passenger capac-ity of 32 or greater except to the extent permitted by § 40-16-101 et seq., C.R.S., for “charter or scenic buses.”  All other charter transportation would continue to be fully regulated by the Commission.

10. In light of the above discussion, the Commission now determines what authority, if any, to issue to Alex’s.  The Commission finds that a certificate of public convenience and necessity should not be issued to Alex’s as a result of this proceeding.  Alex’s presented no evidence in support of its application, and, therefore, failed to meet its burden of proof in this matter.  Moreover, a certificate of public convenience and necessity is not required to conduct charter operations using a bus with a minimum capacity of 32 passengers.  See § 40‑16‑101 et seq., C.R.S.

II. ORDER

C. The Commission Orders That:

1. The exceptions to Decision No. R99-180 filed by Alex’s Transportation, Inc., are denied consistent with the above discussion.

2. The application of Alex’s Transportation, Inc., is denied.  Docket No. 98A-419CP is dismissed.

3. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the effective date of this Decision.

4. This Decision is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS' WEEKLY MEETING
May 19, 1999.
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� The Commission notes that it does not believe that a question exists regarding the lawfulness of the provision of services to BNSF under Alex’s existing luxury limousine permit.  This issue is not presented to the Commission in this case.
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