Decision No. C99-497

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98F-146T

colorado payphone association, a colorado non-PROFIT corporation,


complainant,

v.

u s west communications, inc.,


respondent.

Decision Granting Exceptions

Mailed Date:  May 18, 1999

Adopted Date:  May 4, 1999

I. BY THE COMMISSION:

A. Statement

This matter comes before the Commission for considera-tion of exceptions to Decision No. R98-1141 (“Recommended Deci-sion”) filed by Complainant the Colorado Payphone Association (“CPA”).  In Decision No. R98-1141, the Administrative Law Judge (“ALJ”) recommended that the complaint by CPA against Respondent U S WEST Communications, Inc. (“USWC”), be dismissed.  CPA, pur-suant to the provisions of § 40-6-109(2), C.R.S., excepts to the Recommended Decision.  USWC and Staff of the Commission have submitted responses to the exceptions.  Those responses support the ALJ’s recommendation to dismiss CPA’s complaint.  Now being duly advised in the premises, we will grant the exceptions con-sistent with the discussion below.

B.
Discussion

1. CPA initiated this proceeding by filing a formal complaint against USWC on March 31, 1998.  The complaint alleges that the rates charged by USWC for Public Access Lines
 (“PAL”) and Outgoing Fraud Protection
 are excessive and unlawful.  In particular, CPA claimed that the PAL rates and rates for Out-going Fraud Protection do not comply with pricing guidelines established by the Federal Communications Commission (“FCC”).

2. Section 276 of the Telecommunications Act of 1996 is intended to promote competition among payphone service pro-viders.  In part, § 276 directs the FCC to adopt regulations establishing nonstructural safeguards for payphone service pro-vided by Bell Operating Companies such as USWC.  Those safe-guards must ensure that any Bell Operating Company providing payphone service:  (1) does not subsidize that service from exchange or exchange access operations; and, (2) does not prefer or discriminate in favor of its own payphone service.  The FCC directives implementing § 276 require that USWC’s rates for pay-phone service (i.e., PAL rates and rates for Fraud Protection)
 meet the so-called four-part test.  Under that test, USWC’s tar-iffs for payphone service must be:  (1) cost-based; (2) non-discriminatory; (3) consistent with the pro-competitive provi-sions of § 276; and (4) consistent with the FCC’s orders, including the “new services” test.

3. The dispute in this case is whether USWC’s exist-ing PAL and Fraud Protection rates are “cost-based”, as directed by the FCC.  CPA contends that the rates are excessive compared to the costs.  USWC claims that the rates are reasonably based on cost-of-service.  After hearing, the ALJ concluded:

The record establishes that U S WEST has complied with the four-part test:  (1) U S WEST’s basic PAL rates are cost based, and approved by the Commission in Decision No. C91-1128; (2) the PAL rates are non-discriminatory in that they are tariffed rates appli-cable to all payphone providers including U S WEST’s payphones Division; (3) the rates are consistent with the requirements of § 276; and (4) the rates comply with the new services test since the record demon-strates that the rates are based on direct costs plus a reasonable level of overhead costs.

Recommended Decision, page 11.  CPA objects to these conclu-sions.

4. We first note our disagreement with CPA’s pro-posed methodology for establishing appropriate costs and rates for payphone service.  CPA suggests that the appropriate costs and prices for payphone service are those costs and prices for unbundled network elements determined by the Commission in Docket No. 96S-331T.  According to CPA, the costs for some of the elements of payphone service were recently determined in 96S-331T and should be used for purposes of pricing payphone service.  CPA recognizes that 96S-331T was a proceeding to determine costs and prices for unbundled network elements to be utilized by Competing Local Exchange Carriers in their provision of local exchange service in competition with USWC.  However, CPA asserts that some of the elements of PAL service (e.g., access line and usage) are the same elements costed and priced in 96S-331T.  As such, those costs and prices are appropriately used in the present proceeding.  CPA even appears to argue that § 276 and FCC directives require us to use the same cost methodologies as used in 96S-331T.

5. We disagree with CPA’s proposed methodology.  First, we observe that the FCC has held that payphone service under § 276 need not be priced in the same manner as unbundled network elements under 47 U.S.C. §§ 251-252.  See Exhibit 35, paragraph 147.  The pricing determinations made by the Commis-sion in 96S-331T were intended to implement USWC’s obligations under §§ 251-252, and comparable provisions under State law.  Payphone service providers are not telecommunications carriers entitled to purchase service under §§ 251-252.  We are not required to apply 96S-331T determinations here, and we find it would be inappropriate to do so.  

6. We do, however, agree with CPA that the record demonstrates that payphone service rates should be reduced to implement the pro-competitive provisions of § 276.  USWC argues that CPA, failed to produce valid cost studies as required by the Commission’s Costing and Pricing Rules, 4 Code of Colorado Regulations (“CCR”) 723-30.  These Rules apply to “telecommuni-cations service providers, other than competitive local exchange carriers, whose rates are regulated by the Commission.”  Rule 1, 4 CCR 723-30.  The Costing and Pricing Rules, therefore, do not require a complainant against a telephone carrier’s rate to conduct and submit cost studies.

7. Next, USWC claims that the existing payphone service rates are cost-based because they were previously approved by the Commission in Docket No. 90S-544T.  That the decision was issued in 1991, several years prior to enactment of § 276.  Based on information present in the instant proceeding (discussion infra), we conclude that the existing payphone serv-ice rates are no longer appropriate.

8. USWC asserts--and we agree--that the FCC’s man-dates concerning the pricing of payphone service provide for substantial flexibility and discretion on the part of the Com-mission.  The FCC requires that payphone prices exceed direct costs and include a reasonable level of overhead costs.  Con-sistent with that flexibility, the FCC has approved a wide range of price to cost ratios under the methodology applicable to payphone service (i.e., the new services test).

9. USWC presented a fully allocated cost study for payphone service (Exhibit 11) in this docket.  That study pro-vides sufficient information for us to conclude that USWC’s pay-phone charges should be reduced.  The study indicates that existing payphone service rates include a substantial mark-up over fully allocated costs.  USWC and Staff argue that these significant mark-ups are justifiable as a contribution necessary to maintaining the affordability of basic service rates, par-ticularly residential rates.  State and Federal enactments encourage the removal of implicit subsidies (to basic service) like these from telephone utility rates.

10. We conclude that the price to cost ratios for PAL service, as indicated in USWC’s fully allocated cost study, are excessive.  We further observe that PAL service provides a vir-tually identical functionality as business basic exchange serv-ice.  Given these considerations, we will direct USWC to reduce PAL charges
 to those applicable to two-way trunks.
  This reduc-tion reflects a fair and reasonable modification of PAL rates for purposes of this docket.  USWC will be directed to further decrease PAL rates in the future in a manner identical to any modifications made to two-way trunk rates (e.g., as a result of proceedings related to the high cost support mechanism).  Addi-tionally, if the FCC issues future specific directives regarding the pricing of payphone service, USWC will be directed to submit appropriate and timely filings with this Commission to comply with such directives.

11. As for Outgoing Fraud Protection, USWC argued that this service is not a payphone service inasmuch as this is an offering available to all USWC customers, not only payphone providers.  USWC then suggests that Fraud Protection is not subject to § 276 pricing considerations.  We disagree.

Notably, the record here indicates that Fraud Protection is offered to PAL subscribers under USWC’s PAL tar-

iff.  CPA also points out that the vast majority of payphone service providers do, in fact, subscribe to Fraud Protection.  The telephone-set-based substitutes for Fraud Protection, CPA notes, are not acceptable for payphone providers.  In par-ticular, the FCC requires payphone service providers to imple-ment all available fraud-protection measures, including local exchange carrier-offered protections, in order to be insulated from charges for fraud on their lines.  Therefore, we reject USWC’s contention that Fraud Protection is not a payphone serv-ice.

12. The cost information in this docket does indicate that USWC’s rate for Fraud Protection is excessive.  However, the record does not contain sufficient information for us to establish an appropriate rate at this time.
  USWC, therefore, will submit a cost study with new proposed rates for Fraud Protection within 60 days of the effective date of this order.  Since we now determine that the existing rate is unjust and unreasonable, USWC will be obligated to refund excess charges paid by payphone service providers.  Refunds to payphone service providers will be calculated as the difference between the existing Fraud Protection rate and the rate eventually approved by the Commission (either after hearing or pursuant to a Commis-sion decision to allow the new proposal to become effective by operation of law under § 40-6-111, C.R.S.), for the period 30 days from the effective date of this order (i.e., the same date as the filing of new PAL rates) and the date new Fraud Protection rates become effective.  USWC shall pay interest on refund amounts at the effective rate for customer deposits.

13. We will not grant CPA’s request for refunds (or reparations) for past charges for payphone services, either for PAL or Fraud Protection.  Those charges were previously approved by the Commission.  In addition, the charges were applied by USWC in a non-discriminatory manner, including to its own pay-phone service operations.  As such, it would be improper to order USWC to make refunds in these circumstances.

B. Motion to Exceed Page Limit

CPA filed its Motion for Leave to Exceed Page Limit on January 8, 1999.  Good cause having been stated, we grant the motion.

order

C. The Commission Orders That:

1. The Motion for Leave to Exceed Page Limit filed by the Colorado Payphone Association on January 8, 1999 is granted.

2. The exceptions to Decision No. R99-1141 filed by the Colorado Payphone Association are granted consistent with the above discussion.

3. Within 30 days of the effective date of this Order, U S WEST Communications, Inc., shall file an Advice Letter with accompanying tariffs modifying its rates for Public Access Line service consistent with the above discussion.  The tariffs shall be filed to become effective on not less than one day notice to the Commission.  U S WEST Communications, Inc., shall make future appropriate filings to modify the rates for Public Access Line service consistent with the above discussion.

4. Within 60 days of the effective date of this Order, U S WEST Communications, Inc., shall submit to the Com-mission an Advice Letter, on 30 days notice to the Commission and the public, with new proposed rates for Outgoing Fraud Protection offered to payphone service providers.  This Advice Letter and proposed rates shall be accompanied by a cost study supporting the proposed rates.

5. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

6. This Order is effective on its Mailed Date.

B.
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Director



II. Commissioner VINCENT MAJKOWski Dissenting in part

I agree with the above opinion in all respects except one:  I would dismiss the Colorado Payphone Association’s complaint as it relates to Outgoing Fraud Protection.  In my view, the pric-ing for this service should not be controlled by the Commission, but should be left to the market.
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� PAL service is priced under three options:  flat rated; measured rated; and message rated service.


� Fraud Protection service enables subscribers to restrict toll calls originating from their lines.  For example, toll calls from the line would be restricted to only collect, third-number, or calling-card calls.


� The FCC’s decisions regarding payphone service are included in the record as Exhibits 35-38.


� In this case, USWC contends that Fraud Protection is not a payphone service.  As discussed in this order, we reject that argument.


� While not critical to our decision here, we note our disagreement with CPA’s contention that the Costing and Pricing Rules have been preempted by § 276 and related FCC regulations.  Nothing in § 276 or the FCC’s orders indicate any inconsistency between our rules and federal mandates.


� The ordering paragraphs below direct that this tariff be filed within 30 days of the effective date of this order and on not less than 1 day notice to the Commission.  This directive does not apply to non-recurring charges for PAL service; the record here indicates that the non-recurring charges are reasonable.


� For example, the present monthly rate for two-way flat rated trunks is $40.79


� If USWC could point to an actually or potentially competitive alternative to its fraud protection service, then the Commission would not be disposed to order this service be priced to cost.


� For example, the USWC cost study relating to Fraud Protection was over three years old.  The study, in addition, does not address what USWC believes is the fully allocated cost for this feature.
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