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I. BY THE COMMISSION

A. Statement

1. This matter comes before us for consideration of applications for rehearing, reargument, or reconsideration (“RRR”) filed jointly by AT&T Communications of the Mountain States, Inc., Teleport Communications Group, Inc., TCG Colorado, and MCI WorldCom, Inc. (“Joint commentors”); and by U S WEST Communications, Inc. (“USWC”).  These two applications for RRR are addressed to Decision No. C99-311.

2. In Decision No. C99-311, we adopted, on a preliminary basis, the Rules Regarding Quality of Telecommunications Services and Facilities Offered by Incumbent Telecommunications Providers to Competing Telecommunications Providers, 4 CCR 723-43.  See Attachment A to Decision No. C99-311.  Those rules, in part, would establish various standards for the provision of service by incumbent local exchange carriers (“ILEC”) to competing local exchange carriers (“CLEC”), reporting requirements for ILECs relating to the provision of those services, and monetary credits to be provided by ILECs to CLECs for violations of the substantive standards.  Pursuant to § 40-6-114(1), C.R.S., the Joint Commentaries and USWC have submitted applications for RRR.  For the reasons set forth below, we will grant the applications, in part.  Attachment A to the instant decision reflects various modifications we are making to the rules in response to the requests for reconsideration.

3. Under the provisions of § 24-4-103(4)(d), C.R.S., (within one hundred eighty days after last public hearing on proposed rules, agency shall adopt rules or terminate rulemaking proceeding), the Commission must finally adopt rules in this docket on or before May 19, 1999.  However, since we are partially granting the applications for RRR, the parties are entitled to file further applications for RRR within twenty days after the effective date of this decision.  See § 40-6-114(3) (any decision made after rehearing, reargument, or reconsideration, modifying the original decision shall be subject to same provisions with respect to rehearing, reargument, or reconsideration as an original decision).  Therefore, by separate order we are issuing a supplemental notice of proposed rulemaking in this docket to schedule a new hearing at which the parties may submit further comment on the rules attached to this decision.

B. Joint Commentors Application for  Rehearing, Reargument, or Reconsideration

4. On pages 2 through 7 of its application for RRR, the Joint Commentors propose different language for the definition of the Permutation Test in Rule 3.8, changes to the definition for Standard Error of the Difference of the Sample in Rule 3.11, and changes to the definition for the Z Statistic in Rule 3.12. 

5. The proposed changes to Rule 3.8 will be granted in part.  Since the term ( is used in Rules 7.6 and 7.7, the definition of the critical value, (, will be maintained in the rules by separately adding it to Rule 3. We will also modify the Joint Commentors' proposed language in Rule 3.8 with clarification of the term "Z statistic" by inclusion of the term "modified," and will continue to indicate with respect to testing in "all possible ways" that this is done using data set sizes the same as those of the actual data.  The proposed change to Rule 3.11 by the Joint Commentors is to delete language which is duplicative of that in Rule 7.4.  We will grant this request.  We will also grant the Joint Commentors' proposed deletion of language from the “mean” definitions of Rule 3.12 (which is duplicated in Rule 7.4).  Although not proposed by the Joint Commentors, we will also delete this same language from the “proportion” definitions of Rule 3.12, since it is duplicative of Rule 7.4. 

6. In their application, the Joint Commentors propose changes to Rule 5.1.1 regarding the definition of the “a” variable for average interval for "firm order confirmation" ("FOC") for orders not having FOCs.  With respect to Rule 5.1.2, the Joint Commentors propose additional examples of submission errors for inclusion in this rule. For Rule 5.11.1, the Joint Commentors propose to add a requirement that an ILEC provide a response to a collocation request if the ILEC determines that the request for collocation cannot be fulfilled for space unavailability reasons.  Each of these requests is granted.

7. The Joint Commentors next propose changes to Rule 5.2.1.  In essence, the Joint Commentors suggest striking the directions on what the ILEC should do for orders not processed through the Gateway. However, it is our understanding that the gateway would not be used by the ILEC to process its retail service orders. In effect, the Joint Commentors' proposal would appear to eliminate a comparison of CLEC orders to essentially  all ILEC retail orders.  This is not the intent of this reporting requirement. Both the FCC NPRM and the LCUG 7.0 Service Quality Measurements,  attached to the Joint Commentors November 10, 1998 filing, appear to suggest that there is a valid comparison with ILEC customer service orders through this type of measurement. 

8. Rather than strike this reporting measurement at this time, in total or as suggested by the Joint Commentors,  we will add the following descriptive language taken from LCUG 7.0 to the end of the definition of the "a" variable for the ILEC: 

i.e., the types of orders that routinely flow through the service processing system from creation by the customer service agent until delivered to the work group responsible for order implementation.

9. The Joint Commentors also propose to modify the reporting categories for Rules 5.1.1, 5.1.2, 5.1.3, 5.2.1, 5.2.2, 5.2.3, 5.3.2, 5.3.3, 5.5.1, 5.5.2, 5.5.3, 5.6.2, 5.6.3, 5.6.4, and 5.6.5 by the following modification:

Categories for competing telecommunications provider(s)
categories for incumbent telecommunications provider

UNEs to be connected together (i.e. normally the loop and switch but may include common transport or number portability) to serve a specific customer in a POTS/BRI access line application
POTS/BRI

(Proposed addition to categories shown as underlined)

10. By this modification, the Joint Commentors propose a specific comparison between the UNE platform and POTs/BRI.  Currently, the rules only require an aggregate comparison of CLEC resale and UNE platform services to the ILEC retail POTs/BRI services.  Since a comparison of platform UNEs would be made across all CLECs under the current rules, this proposal would add another reporting comparison with the ILEC which is already being done for retail versus resale as well as retail versus resale plus platform UNEs. We will deny this request since it duplicates reporting comparison already in the rules without sufficient explanation of its necessity. 

11. The Joint Commentors propose to modify the reporting categories for Rules 5.1.1, 5.1.2, 5.1.3, 5.2.1, 5.2.2,  5.3.2, 5.3.3, 5.5.1, 5.5.2, and 5.5.3 by the following modification:

Categories for competing telecommunications provider(s)
Categories for incumbent telecommunications provider

Unbundled loop without a corresponding incumbent telecommunications provider switch port
POTS/BRI

12. We will grant this request for measurements which pertain to the service order process (Rules 5.1.1, 5.1.2, 5.1.3, 5.2.1, 5.2.2, and 5.3.3), since there should be little difference between the ordering process for these categories.  We will deny this request for Rule 5.3.2 as this comparison is covered under Rule 5.4.1 which applies directly to UNE loops without a switch port. (Rules 5.3.2 and 5.4.1 are both order  completion interval measures.)  We also clarify that Rule 5.4.1 will compare UNE loops without number portability to the ILEC's POTs/BRI category.

13. With respect to the Joint Commentors' request regarding Rules 5.5.1 through 5.5.3, we note that these rules deal with orders delayed past their installation commitment date.  In this instance, it would appear most accurate, for comparison purposes, to include UNE loops without number portability as part of the CLEC categories to use for the aggregate comparison with resale and UNE platform categories  with ILEC  POTs/BRI category,  and to compare UNE loops with number portability to ILEC transfer orders with number portability as was done under Rule 5.4.1.  Since the ILEC should be able to distinguish whether it has a delayed order including number portability, we will modify the Joint Commentors' request in this manner. 

14. The Joint Commentors further propose to modify the reporting categories for Rules 5.1.1, 5.1.2, 5.1.3, 5.2.1, 5.2.2, 5.2.3, 5.3.2, 5.3.3, 5.5.1, 5.5.2, 5.5.3, 5.6.2, 5.6.3, 5.6.4, and 5.6.5 by the following modification:

Categories for competing telecommunications provider(s)
Categories for incumbent telecommunications provider

Number portability
POTS/BRI

15. In this request, the Joint Commentors propose a separate reporting category for number portability.  This appears to be essentially the same category as in the previous discussion relating to the comparison between UNE loops and number portability.  Only when a CLEC orders an ILEC switch port to connect to its own loop would this appear to involve a different situation. We will grant this request and treat this category similarly to the UNE loop and number portability. In other words, we will grant separate reporting treatment for Rules 5.1.1, 5.1.2, 5.1.3, 5.2.1, 5.2.2, and 5.3.3 and also for the installation trouble reports categories under Rules 5.2.3, 5.6.2, 5.6.3, 5.6.4, and 5.6.5. As indicated in our previous discussion, we will deny separate reporting treatment for Rule 5.3.2 but include this as a comparison category for CLECs under Rule 5.4.1.  Again, consistent with the discussion regarding UNE loops and number portability, we will grant separate reporting for  Rules 5.5.1, 5.5.2, and 5.5.3 to compare number portability to ILEC transfer orders with number portability as was done under Rule 5.4.1. Because of this reporting change, the last comparison category in the reporting matrix will not include the reference to number portability and separate orders without corresponding facilities.

16. The Joint Commentors next propose to modify the reporting categories for Rules 5.1.1, 5.1.2, 5.1.3, 5.2.1, 5.2.2, 5.2.3, 5.3.2, 5.3.3, 5.5.1, 5.5.2, 5.5.3, 5.6.2, 5.6.3, 5.6.4, and 5.6.5 by the following modification: 

Categories for competing telecommunications provider(s)
categories for incumbent telecommunications provider

Interconnection trunks (i.e. those trunk groups connecting the incumbent telecommunications provider’s end offices, access or local tandems to the competing provider’s network)


final common trunk groups used to serve the incumbent telecommunications provider’s own customers, either resale or wholesale (e.g. interexchange carriers excluding competing telecommunications providers)

17. In assessing this request, we first note that a direct comparison of the blocking performance in these two categories is within Rule 5.10.1. Several of the rules to which the Joint Commentors request to add this category already include the category of "common transport." In these instances, we will add the interconnection trunk groups as a category for comparison to that of the ILEC common trunk category.  (Rules 5.1.1, 5.1.2, 5.1.3, 5.2.1, 5.2.2, 5.3.2,5.3.3, 5.5.1, 5.5.2, and 5.5.3.)  However, instances of initial interconnection trunk installation for the CLECs will be excluded from this comparison  if included with a collocation request since this is more properly covered under the collocation reporting rules.

18. As for the rules concerning trouble reports (Rules 5.2.3, 5.6.2, 5.6.3, 5.6.4, and 5.6.5), the ILEC should have  trouble reports for itself directly related to final trunk groups. Therefore, the Joint Commentors' suggested comparison will be granted. We will also clarify Rule 5.10.1 to state "final common" instead of "common" for the second CLEC comparison category and require the same ILEC comparison for the second CLEC category as we do for the first CLEC category of that rule.

19. The Joint Commentors then propose to modify the reporting categories for Rules 5.1.1, 5.1.2, 5.1.3, 5.2.3, 5.3.2, 5.3.3, 5.5.1, 5.5.2, 5.5.3, 5.6.2, 5.6.3, 5.6.4, and 5.6.5 by the following modification:

categories for competing telecommunications provider(s)
Categories for incumbent telecommunications provider

line-side switch port orders without a corresponding loop order
POTS/BRI line side switch port orders without a corresponding loop order*

[Proposed additions (shown underlined) and deletions (shown in strike through) to categories]

Discussion
a. We will grant the proposed modification to compare an ILEC's POTs/BRI data to CLEC Line-site switch port orders, however, we will also retain the original language.  As noted by the Joint Commentors, it is not likely that the ILEC will experience many orders for stand-alone switch ports.  However, there may be some in the future and the comparison should not exclude them. 

b. The Joint Commentors also propose to modify the reporting categories for Rules 5.1.1, 5.1.2, 5.1.3, 5.2.3, 5.3.2, 5.3.3, 5.5.1, 5.5.2, 5.5.3, 5.6.2, 5.6.3, 5.6.4, and 5.6.5 by the following modification:

Categories for competing telecommunications provider(s)
Categories for incumbent telecommunications provider

Trunk-side switch port orders without a corresponding transport order
DS1/ISDN(PRI) trunk-side switch port orders without a corresponding transport order*

c. As with our previous discussion, we will grant the proposed modification but will also retain the original language.  

d. The Joint Commentors finally propose to modify the reporting categories for Rules 5.2.1 and  5.2.2:

Categories for competing telecommunications provider(s)
categories for incumbent telecommunications provider

Separate orders including line-side switch port orders without a corresponding loop order and trunk-side switch port orders without a corresponding transport order for switch provided features and functions independent of facilities, e.g. number portability
POTS/BRI and DS1/ISDN(PRI) separate orders including line-side switch port orders without a corresponding loop order and trunk-side switch port orders without a corresponding transport order for switch provided features and functions independent of facilities*

e. We will also grant this proposed modification, but will also retain the original language. 

C. USWC Application for rehearing, Reargument, or Reconsideration

20. USWC first requests an additional eight to twelve months to comply with the following rules:

5.1.3 Average Interval For Jeopardy Notification;

5.2.1 Percentage Mechanized Orders That Flow Through;  

5.3.1 Order Completion Interval;

5.4.1 Average Coordinated Conversion Interval;

5.6.1 Trouble Report Repair Interval;

5.6.2 Trouble Report Rate;

5.7.1 Mean Time to Restore Recorded Usage Data;

5.7.2 Percentage Accuracy of Usage Records;

5.7.3 Mean Time to Deliver Invoices;

5.7.4 Percentage of Invoice Accuracy;

5.8.1 Percent of Time the OSS Interface Is Available;

5.8.2 Electronic Response To Pre-Order Query Interval;

5.8.3 Average Pre-Order/Order Transaction Response Interval;

5.8.6 Average Time To Update Databases;

5.8.7 Percentage of Accurate Database Updates; and

5.11.2 Mean Time To Provide a Collocation. 

21. With respect to Rules 5.2.1, 5.3.1, 5.6.1, 5.6.2, 5.7.1, 5.7.3, 5.8.1, 5.8.2 and 5.8.3, USWC characterized these as "measurements under development" (Appendix A of application).  In denying this request, we first note that even under Decision C99-311, there effectively was a delay from adoption until the first required report of approximately 90 days.
 Second, USWC has not explained the slippage in its previously reported schedule for implementation of reporting for these measurements.
 Of the remaining measurements classified as under development by USWC, these measurements have been part of the discussion process for these rules for two years.
  In fact, these proposals have been modified over time, at USWC's urging, to be more consistent with USWC's internal processes.  No good reason was provided by USWC as to why it cannot now report on these categories. 

22. The request for delay for Rules 5.1.3, 5.4.1, 5.7.2, 5.7.4, 5.8.6, 5.8.7, and 5.11.2 were characterized by USWC as "measurements under investigation" (Appendix A of its application for  RRR),. For Rule 5.1.3, we will grant an additional 90 days of delay beyond the initial required reporting date, and 30 days for Rules 5.4.1 and  5.8.6.  The latter two adjustments will allow for refocusing current data collection on these issues; the former will allow time to fully implement a jeopardy notice process.

23. In granting additional time to comply with Rule 5.1.3 ("Jeopardy Notification Interval"), we note that Decision C99-311 recognized this as a measurement which USWC claimed it did not currently have available.
 Rule 5.4.1 is similar to performance measures OP-9, OP-10, and DOP-8 which measure the percent of coordinated cutovers within a certain time period.  These were to be available for reporting by USWC in the early part of 1999.
  Since it should not require a drastic enhancement of the USWC data collection process to report the average interval for these coordinated cutovers, only a brief delay appears warranted. In the same manner a brief delay is warranted for Rule 5.8.6, which deals with the average interval to update a database.

24. In rejecting a delay for the reporting requirement for the billing accuracy measurements, Rules 5.7.2 and 5.7.4, we note that USWC's billing expert, Mr. Zimmerman, testified that the LCUG 7.0 billing accuracy measurements (i.e., these rules) were almost the same as the reporting agreement between USWC and the CLECs that was achieved in February of 1998.
 With such an agreement over one year ago, USWC should be able to provide reporting for these measurements at this time.
  In a similar manner,  Rule 5.8.7 tracks the ability to accurately update 911 and other data bases during each monthly reporting period.  As shown in Attachment 1 to USWC's December 4, 1998 Post Hearing Comments, performance measure ES-1 indicates that USWC should be able to report, as of 10/98, on whether the 911 data base has been updated accurately.  Rule 5.11.2 pertains to collocation requests.  As noted infra we are rejecting USWC's proposed changes to the collocation reporting rules.  As such, we note the quotation time segment described by USWC is covered under  Rule 5.11.1. That rule appears to be the same as USWC proposed Rule 5.11.2.B.  As 5.11.1 includes both rejection and acceptance notices, this takes into account USWC's proposed Rule 5.11.2A.   

25. USWC next requests that minimum performance standards not be established, or if such performance standards are established, that the per occurrence credits related to such standards not apply during the first year the standards are in effect. We point out that the majority of the performance standards initially proposed in this docket have been eliminated.  Those which remain either uphold end-user standards or are critical for competitive entry.
  USWC’s and the Joint Commentors’ comments were both taken into consideration when we set these standards.  Therefore, per occurrence credits will not be waived for the first year these rules are in effect.  

D. Legality of Performance Credits

a. In its application for RRR, USWC challenges the lawfulness of the performance credits for a number of reasons.  We reject those arguments.  First, USWC reasserts its contention that the Commission is not empowered under State or Federal law to adopt the performance credits, and that such credits constitute unlawful penalties.  We disagree for the reasons set forth in Decision No. C99-311, pages 18-24.

b. Additionally, we observe:  USWC argues that the Commission’s authority to award reparations is inapplicable 

to the present proceeding,
 because many of the specific credits cannot be characterized as repayment of excessive or discriminatory charges which might actually be paid by a CLEC customer.  In large measure, USWC appears to argue that the specific credits are excessive when compared to actual charges for the relevant services, and, therefore, are not reparations.  We recognize, however, that many of the credits are not strictly calculated to be a return of actual charges to be paid by CLECs.  Some portion of the credits are intended to be in the nature of liquidated damages.  For this aspect of the rules, we rely on our authority to arbitrate interconnection agreements under § 252.  We further note that some portion of the performance credits are, in fact, appropriately characterized as a return of actual charges to be paid by CLECs in instances where the subject service is inadequate. These credits are properly characterized as reparations, and, in these instances, we properly rely on our authority to make such an award (in addition to our authority under § 252).

c. USWC also claims that the “automatic” imposition of bill credits under the rules will result in a violation of its due process rights.  In response, we note that the characterization of the credits as “automatic” is incorrect; as such, this argument is also incorrect.  The rules, in fact, establish remedies (i.e. provide for specific credits) only in instances where an ILEC violates the adopted performance standards, or where the ILEC fails to provide service to a CLEC comparable to that provided by an ILEC to itself.  Rule 10 specifically provides that credits shall not be owed where violations of the performance standards are caused by the actions of persons other than the ILEC.  Rule 10 also excuses violations due to events not under the control of the ILEC.  Similarly, Rule 4.3 states that the rules are not intended to establish performance levels for extraordinary circumstances which an ILEC could not be expected to accommodate.

d. We note that nothing in the rules precludes an ILEC from opposing a CLEC’s claim for a credit for such reasons as specifically provided for in the rules themselves.  For example, an ILEC is free to challenge a claim for a bill credit on the grounds that no violation of a performance standard has occurred or that an actual violation was due to actions of others.  USWC’s characterization of the rules as imposing “automatic” credits, therefore, is inaccurate.

e. USWC also objects to the provision in Rules 10 and 11.1 to the effect that the bill credits are in addition to, and not exclusive of, any other remedy available to a CLEC by law or pursuant to an interconnection agreement between the parties.  According to this objection, this provision is inconsistent with the concept of liquidated damages, since liquidated damages are intended to be the exclusive remedy for a party to a contract.  We will grant the request for reconsideration on this point.

f. The language opposed by USWC does imply that a CLEC could also seek other monetary damages for specific violations of the rules.  And, as the application for RRR points out, this implication appears to be inconsistent with the notion of liquidated damages.  Therefore, we will modify Rule 10 and 11.1 as reflected in Attachment A.

g. USWC next requests that it be allowed an opportunity to report to the Commission on what measurements it can provide and when these can be provided (see, Section A of its application for RRR.  We will deny this request.  These issues have been dealt with supra in this order.  (Moreover, we not that USWC will have an opportunity to address these issues at the supplemental hearing. 

h. On pages 15 through 17 of its application, USWC requests that Rule 5.2.1 be modified to: 1) delete the measure for orders not processed through the incumbent telecommunications provider’s gateway; 2) add a definition for "flow through;" 3) replace the term OSS with the term Service Order Processor (SOP); and 4) delete the category common transport.  The request to delete the measure for orders not processed through the incumbent telecommunications provider’s gateway is similar to that of the Joint Commentors and has been addressed supra. We  reject the proposal to eliminate reporting on common transport. Additionally, the term "Service Order Processor" rather than "OSS" is acceptable for purposes of this rule. 

i. USWC requests that the language in the rule match the language in Rule 6.1 defining  commencement of the interval and acceptance. We will grant this request since no difference was intended.

j. Regarding Rule 5.5.1, USWC requests: 1) replacement of  the term “held order” with the term “delayed order,” and 2) addition of  a definition for “committed due date”.  While we do not agree with USWC’s interpretation of the term “held order” (as defined in the retail rules), we do agree that the term "delayed order" should be substituted for the term "held order" so as to minimize potential confusion. We will define a "delayed order" as an order that did not meet the committed due date.  We will define the term "committed due date" as that date shown on the FOC, or, for orders that do not have a FOC, the date entered on the service order or the date within the normal installation interval established by the incumbent telecommunications provider if no specific commitment date is normally provided.

k. Rule 5.8.3, USWC requests clarification of the term “rejected query notice.”  We note that a definition of "query notice" is implied within the proposed rule. For clarification purposes, however, we will define a  query is a request for individual  data from the pre-ordering/ordering system.  A failed query notice is a notification from the electronic pre-ordering/ordering system that the data request failed to be completed (i.e., could not be processed by that system).
  

l. Regarding Rule 5.11.2, USWC requests that this measurement be eliminated, proposes a “mean time to provide a quote preparation interval” measurement, and proposes a “mean time to install a collocation arrangement” measurement.

m. We will grant this request in part.  USWC appears concerned that the rule includes an amount of time during which the CLEC can decide whether to accept the quote and actually place an order.  In reviewing this rule, we note that the "b" variable should have been defined as when an order is placed, rather than when a request is made.
 We will change the definition of the “b” variable to:

b =
date and time (in hours and minutes) an order for collocation arrangement is placed by the requesting party for each collocation arrangement in the period;

n. While some of the interconnection agreements may breakdown the collocation process in the terms described by the USWC proposal, others may simply imply that an estimate will come with the determination of whether space is available.  Also, there has been no showing by USWC that the reference to business days is typical in those agreements for all of the collocation interval process.  Therefore, these portions of this request are denied. 

o. With respect to Rule 6, USWC requests reconsideration of:  1) the minimum performance standards and a 

waiver of any minimum performance standard intervals in any peak period that is at least 20 percent greater than the mean monthly 

demand; and 2) modification of Rule 6.1 regarding exclusion of installation requests outside of the normal intervals for the 95 percent criterion of the rule.

p. The issue of minimum performance standards has already been addressed in this and previous orders in this docket.  The waiver request of USWC is a new proposal.  On this issue, we note that suspension of service standards in the retail rules, 4 CCR 723-2, for peak periods is not allowed.  This proposal implies that CLEC requests will constitute an undue burden on USWC as compared to its normal retail operations. USWC has not demonstrated this is likely to occur.  Regarding Rule 6.1, we note that in Decision C97-1412 the 95 percent criteria was modified to include installation dates outside of the standard. We will provide clarification in the rule indicating these orders are considered met if the requested installation date is met. 

q. With respect to Rule 6.2, USWC requests that trouble report repair intervals be “aligned” with the intervals contained in USWC’s Service Interval Guide.  We will deny this request.  While USWC claims there is no basis in the record for these repair intervals, we observe that this issue was discussed on pages 9-11 of Decision C97-1412. We further note that the USWC Service Interval Guide provided in this docket deals with the amount of time required to install service, not repair it. 

r. Possibly, USWC meant to refer to the installation intervals in Rule 6.1 as being aligned with its service installation guidelines. Decision C99-311 explains why the intervals to install service in the rules do not precisely match‑up with those proposed by USWC.
  We also note that the Joint Commentors argued for intervals much shorter than those proposed by USWC or those adopted in the order.  Some of the longer service installation intervals proposed by USWC reflect its proposals for service in rural areas.  The concept of differing intervals to install service, when facilities are available,  between rural and urban areas was not adopted in Decision C99-311.
 

s. Regarding Rule 6.3, USWC requests modification of the specific time requirements for an electronic response to pre-order query. This proposal is another variation of the proposed rule contained within its December 4 Post-Hearing Comments. In that filing, USWC proposed that when its own response is less than 10 seconds, the CLEC response time would be no more than 10 seconds; and that when its response time was greater than 10 seconds, the CLEC response time would be no more than that of USWC plus 10 seconds.
  In arriving at the 10 second figure, we relied on testimony of AT&T witness Finnegan.  Additionally, in its December 4  comments, USWC stated that  only three pre-ordering functions appeared to be over the 10 second limit.  (These results were preliminary; further development should dramatically improve these numbers.)
 Upon reconsideration, we will accept the USWC proposal in its December 4 comments with the condition that measurements of the ILEC response above 10 seconds do not include additional manual interactions, since the rule is only comparing how quickly the initial electronic transaction takes place, and not how many additional manual interactions are necessary for the ILEC to transfer the same amount of information to itself.  We will also modify the rule to indicate that CLEC cooperation in testing will only be as necessary for the ILEC to perform the test. 

t. With respect to Rule 8, USWC requests: 1) reconsideration of the requirement to submit reports within 21 

calendar days after the end of the month, and instead, proposes 

30 days to “compile, validate and analyze” data to be reported; and 2) modification of the provision for confidentiality of reports and data submitted to CLECs.  While these rules require extensive reporting of information, the purpose of this reporting is to monitor compliance with minimum standards and provision of non-discriminatory service to CLECs.  There is an expectation that corrective action will be taken by the ILEC if either of these conditions are not met.  We are concerned with delaying such corrective action if we allow more than 21 calendar days for reports to be submitted.  Therefore, we will deny the first request. 

u. Regarding the confidentiality of reports and data submitted to CLECs, USWC is requesting a provision similar to that contained in Decision No. C97-852.  However, Rule 8.2 already contains a provision allowing an ILEC to claim confidentiality for the reports required in the rules.  It is unclear why the existing provision is inadequate.  Therefore, this request will be denied.  (USWC may submit further comment on this issue.)  

v. Regarding Rule 10, USWC requests reconsideration of the imposition of bill credits and in any event, suggest that the credits be no more than existing retail credits.  Specifically, with respect to Rule 10.1.1, USWC requests that these bill credits be the same as the retail credits under 4 CCR 723-2-10.2.4. With respect to Rule 10.1.2, USWC argues that the $6500 credit for not meeting the installation interval for a DS3 facility is punitive, since it is several times greater than the installation charge. Besides arguing that Rule 10.3  suffers from the same infirmity as Rule 10.1.1, USWC also suggests that this rule results in double credits when Rules 10.1.1 and 10.2 are applied. Finally, with respect to Rule 10.7, USWC argues that a credit of $2 per day for each day a regulatory required technical standard is violated is excessive, since the equivalent daily charge for retail residential POTs service is approximately 50 cents per day. 

w. As for Rules 10.1.1 and 10.1.2, we previously stated that the bill credit amounts were based upon a combination of the nonrecurring  and recurring charges for service.
 There was no intent to limit them only to the installation, nonrecurring charge or to make them exactly the same as the bill credit to be paid to an end user customer for comparable service.
  In setting these wholesale credits, 

consideration was given to the lost revenue analyses presented in this docket.  The current retail rules of the Commission, 4 CCR 723-2, concern bill credits for end-use customers and do not consider the potential incentive of the incumbent carrier to damage CLECS by providing inadequate service.
 In regards to the types of facilities or services described in Rule 10.1.2, these are used for the general network requirements of the competing carrier rather than for individual end-use customers of the CLEC as under Rule 10.1.1, and are of even a more critical nature for implementing the business presence of the CLEC in an area.  (The parties, including USWC, may submit further comment regarding reasonableness of the specific credits.)  

x. As for possible double collection of bill credits under Rule 10.3, and Rules 10.1 and 10.2, we first  note that Rule 10.1 and 10.2 refer to requirements to meet certain installation or repair intervals.  It is possible to miss an installation or repair appointment and still meet the criteria of the other rules.  However, there is the possibility that the reason for missing the intervals in Rule 10.1 or 10.2 is due to 

the failure of the incumbent to keep an appointment.  Therefore, there is some  potential for double collection.  To address this, we will add a provision to Rule 10.1 stating that Rule 10.3 does not apply when the credit under Rule 10.1 applies.

y. With respect to Rule 10.7, using the USWC POTs analogy, the proposal of USWC to substitute a 50 cents per day charge in place of the $2 per day charge appears low considering that the average monthly revenue to be expected from a residential line is more likely in the range of 25 to 30 dollars, and in the range of 50 to 60 dollars for a business customer, when considering all possible revenue sources not just the tariffed rate for the access line portion of the bill. On an average daily basis then, a $2 per day credit is appropriate even under the USWC analogy. At this time, we find these bill credit amounts reasonable and will deny the application for RRR except for the modification to Rules 10.1.1 and 10.1.2 stating that Rule 10.3 does not apply when the credits under Rule 10.1.1 or 10.1.2 apply. 

z. Regarding Rule 10.2, USWC requests clarification of the references to Rules 6.3 and 6.7.  We will clarify that the referenced rules should be Rule 6.2 rather than Rule 6.3 in the first sentence of the rule, and that, when a credit under this rule is applicable, credits under Rule 10.3 and 10.7, rather than 6.3 and 6.7, shall not apply.

aa. With respect to Rule 10.3, USWC requests reconsideration of the definition a of missed appointment, since it cannot distinguish A.M. or P.M. within its systems.  USWC also contends that a credit for being late one hour is unreasonable.  The rule recognizes that an incumbent provider may schedule appointments within an interval, such as during the morning or afternoon work schedule, or at a specific appointed time such as 1 P.M.  Only if the incumbent provider misses the interval by more than one hour, does a credit apply.
 The USWC references to the inability of its systems to distinguish between A.M. and P.M. is novel and unclear.  The rule allows scheduling on either an hourly or interval basis, broad enough to encompass a reasonable maintenance scheduling routine in which a premise visit is required.  Therefore, we see no reason to grant USWC's request. 

ab. Regarding Rule 10.5, USWC requests a change from  a 2 second interval to a 10 second forced outage interval to trigger bill credits under the rule.  In doing so, USWC argues that it will have to modify its network architecture to comply with this provision since its own network criteria is only to generate a trouble report on a 10-second failure.  Again, this request is novel to this docket.  In response to this claim, we note that SS7 links are designed as redundant facilities that the competing carrier may order from the incumbent as unbundled network elements under 4CCR 723-39-6, so that the competing carrier may provision its own signaling system network.  The rule allows a competing carrier a credit for an outage greater than two seconds when the competing carrier files a trouble report, whether USWC self generates the trouble report is immaterial.  We next note that the redundancy of these links must meet technical requirements of no more than 2 seconds of outage per year.  The criteria in the rule (an outage greater than 2 seconds which prohibits call completion or data base access) establishes this minimum threshold.  These requirements are consistent with USWC's observation regarding the self-healing capabilities of its SS7 network. Additionally, we have added the requirement, requested by USWC, that the competing carrier must formally complain, through a trouble report, of the outage.  We see no reason to grant reconsideration on this rule.

ac. As for Rule 11, USWC requests reconsideration of bill credits associated with the service level performance index, or, alternatively, redesign of the index.  USWC argues that bill credits associated with a negative score for the service level performance index constitutes penalizing USWC as if discriminatory service had been provided. USWC next argues that the service level performance index should be modified such that USWC would be rewarded for providing superior service which results in an “exceeds” performance rating. We again note that Rule 11 is meant only to provide an administratively efficient means of minimally compensating CLECs for failure by the ILEC to provide comparable service.

ad. USWC then argues that the scoring is not unfair and suggests changing the service level performance index to assign a –5 points for “fails” and a –2.5 points for “approaches” performances.  We find no need to change the scoring.  A “fails” performance for a single measurement indicates extremely poor service was provided to a CLEC when compared to the service the ILEC provided to itself  However, we do find that the table in Rule 11.3.3 does require modification to make it clear that only extremely poor service will result in a “fails” performance rating.

ae. Finally, USWC suggests that the Percentage of Installation Orders Completed on Time measurement and the Trouble Report Repair Interval measurement should be eliminated from the index, because the per occurrence credits offer compensation to CLECs for poor service.  We agree that the Trouble Report Repair Interval measurement should not have been listed.  Instead, we will substitute  the Trouble Report Rate measurement in its place.  Regarding the possibility of double crediting for poor service for the Percentage of Installation Orders Completed on Time measurement, it is possible that USWC would have to pay a per occurrence credit for failing to install CLEC orders by the committed due date, yet receive a +5 score for the Percentage of Installation Orders Completed on Time measurement because it also failed to provide USWC end-user orders by the committed due dates. We are unconvinced that this measurement needs to be removed from the index and will deny USWC's request pertaining to this measurement.  However, as previously stated, we will correct the list of measurements for the index by deleting the Trouble Report Repair Interval and adding Trouble Report Rate.  We will also modify the table in Rule 11.3.3 as follows:
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APPROACHES
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EXCEEDS
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< ( - 2.5(
< ( - 1.65(
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>= ( - 2.5(
< (
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>= ( - 1.65(
>= (

af. Regarding Rules 3.8, 3.11 and 3.12, USWC proposes changes to the definitions for Permutation Test, Standard Error of the Difference of the Sample, and Z Statistic.

ag. For these rules, USWC proposes to include use of the Fisher Exact Test testing proportions. We note this proposal has not been previously explored in this docket and does not appear to be the same, although the end result may be the same, as the proposed revised wording for these rules offered by the Joint Commentors. USWC has not indicated why the Fisher Exact Test would be superior to the proposal of the Joint Commentors, nor how it is applied in regard to Section 7 of these rules.  Furthermore, USWC has not explained how this approach would be used for testing rates although this issue was raised in Decision C99-311.
 Of the two alternatives for testing of proportions, the Joint Commentors' approach to testing of proportions is a more basic approach in the statistical hierarchy and we will adopt it as previously discussed in this order.  

E. OTHER ISSUES

In reviewing these rules pursuant to the RRR, we noticed several typographical errors such as on page 58 for UNE loop where we have all four conditions requiring no dispatch.  The last two conditions should not have the phrase "no premise dispatch".  Also, under UNE intervals on page 59 we will change "provider routing" to "provider routing codes".  On page 71, we will separate the words “Resale Services Network Elements" to read “Resale Services or Network Elements”.

II. ORDER

A. The Commission Orders That:

26. The application for rehearing, reargument, or reconsideration filed by AT&T Communications of the Mountain States, Inc., Teleport Communications Group, Inc. TCG Colorado and MCI WorldCom, Inc. on April 15, 1998 is granted, in part, and denied, in part, consistent with the above discussion.

27. The application for rehearing, reargument, or reconsideration filed by U S WEST Communications, Inc. on April 20, 1999 is granted, in part, and denied, in part, consistent with the above discussion.

28. The Motion for Waiver of Rule 22 filed by AT&T Communications of the Mountain States, Inc., Teleport Communications Group, Inc. TCG Colorado and MCI WorldCom, Inc., on April 15, 1999 is granted.

29. The Motion to Exceed Thirty Page Limit filed by U S WEST Communications, Inc. on April 20, 1999 is granted.

30. Since the Commission, by separate order, is issuing a supplemental notice of proposed rulemaking in this matter and is scheduling a new hearing to receive additional comment, additional applications for rehearing, reargument, or reconsideration shall not be due until further order of the Commission.

31. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ DELIBERATIONS MEETING
May 10, 1999.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________



VINCENT MAJKOWSKI
________________________________

Commissioners

COMMISSIONER RAYMOND L. GIFFORD
NOT PARTICIPATING.
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____________________

Bruce N. Smith

Director
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�  Further applications for RRR will not be due until after the Commission issues its decision following the supplemental hearing.


� The required reporting of this data would not begin until 21 days after the end of the first full calendar month after the effective date of these rules. This would not be until after July of 1999.  This provided USWC with adequate advance notice that reporting processes needed to be in place.


� Of these, Rules 5.2.1 (“Percent Order Flow Through”), 5.6.2 ("Trouble Report Rate"), 5.7.1 ("Usage Data Mean Reporting Time"), 5.7.3 ("Invoice Delivery Mean Time"), and 5.8.3 ("Average Preorder/Order Transaction Response Interval") were measurements which appeared on Attachment 1 to USWC's December 4, 1999 Post-Hearing Comments as being available for actual result reporting well before the date of our order. 


� Rule 5.3.1 ("Order Completion Interval") refers to the installation intervals within Rule 6.1; Rule 5.6.1 ("Trouble Reporting Repair Interval") refers to the repair intervals within Rule 6.2; and Rule 5.8.2 ("Electronic Response to Pre-Order Query Interval") refers to the minimum acceptable pre-order response time in Rule 6.3. In a similar manner, Rule 5.8.1 ("Percentage of Time the OSS Interface is Unavailable") is a measurement that should be readily available from the internal maintenance monitoring system of the Company.  Previously in this docket, USWC has been able to present availability data for a wide number of computer based operating systems which it uses internally.  If USWC currently   has an active interface for the CLECs to its OSS, the inability to report such results is troubling.  


� Although this measurement is currently required under some of the interconnection agreements with USWC, such as the AT&T agreement, we will take USWC at its word that such a process as well as the measurement is currently under investigation and will be implemented shortly.


� See Attachment 1 to USWC's December 4, 1998 Post Hearing Comments.


� As also shown in Attachment 1 to USWC's December 4, 1998 Post Hearing Comments performance measure ES-1 indicates that reporting of whether the 911 data base has been updated accurately is available and, therefore, interval information should also be readily available. 


� See pp. 53-57 of 11/24/98 transcript.


� USWC indicated that it could begin to report the billing interval measurements, Rules 5.7.1 and 5.7.3, by March of 1999 in its December 4, 1998 Post-Hearing Comments.


� See page 15 of C99-311.


�  The reasonableness of the specific credits is discussed infra.


�  USWC’s characterization of Decision No. C99-311 as relying primarily on our reparations authority for establishing the performance credits is inaccurate.  In fact, we rely primarily on our authority to arbitrate under 47 U.S.C. § 252.  As indicated in Rule 10 and 11.1, the provisions relating to bill credits are to be included in interconnection agreements (i.e. agreements approved under § 252).


� In its NPRM, the FCC recognized that a failed query notice can be critical for CLECs in that they are on-line with the customer waiting for a response, and need to have some idea whether the response will be completed or whether another query must be sent.  


� The former is the actual commitment of the CLEC that triggers the provision of the collocation arrangement, while the latter is an inquiry into whether this can be provided.


� See Attachment 3 of Post-Hearing Comments of U S WEST Communications, Inc., dated December 4, 1998 


� See pp. 13-19 of Decision C99-311


� If USWC has less capacity available for rural areas, the installation interval rules accommodate this since they are applicable only when facilities are available.


� See pp. 3-6 of Post-Hearing Comments of U S WEST Communications, Inc., dated December 4, 1998. 





� See pp. 68-70 of 11/20/98 tr. and the attachment to the December 4 Closing Statement of the Joint Commentors. 


� See pp. 18-19 of  Decision C97-1412.


� While USWC wishes to compare Rule 10.1.1 to 4 CCR 723-2-10.2.4 regarding a missed installation appointment for an end-use customer, a more appropriate retail analogy, as described in footnote 30 in Decision C97-1412,  is the inability to provide service within a reasonable time under 4 CCR-723-2-24.


� That this incentive for the incumbent to retain a customer is strong and active is evident from the competitive response tariff language of USWC. (See Section 5.2.11 of the USWC Local Exchange Service Tariff)  In that tariff, USWC is willing to offer certain customers that have elected to obtain service from other telecommunications providers a bill credit equivalent to the total nonrecurring charge plus up to two months of recurring charges for reestablishing service with USWC.


� The use of an interval would be analogous to the 4 hour time frame on appointments within the retail rules.


� See Footnote 13 page7 of Decision C99-311
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