Decision No. C99-366

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-246BP
IN THE MATTER OF THE APPLICATION OF MACH 3 EXPRESS, INC., D/B/A WORLD CLASS LIMOUSINE, INC., TO OPERATE AS A CONTRACT CARRIER OF PASSENGERS AND THEIR BAGGAGE FOR AND ON BEHALF OF COLORADO TRAVEL SERVICES, INC.
Decision Denying Exceptions
and Granting Application
Mailed Date:  April 9, 1999

Adopted Date:  April 7, 1999

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Colorado Public Utilities Commission ("Commission") for consideration of excep-tions to Decision No. R99-45, as corrected by R99-45-E (“Deci-sion No. R99-45”).  In accordance with the provisions of § 40-6-109(2), C.R.S., Metro Taxi, Inc. ("Metro"), an intervenor in this docket, filed timely exceptions.
  Applicant, Mach 3 Express, Inc., doing business as World Class Limousine, Inc. (“WCL”), filed a response.

2. This matter concerns the application of WCL for authority to provide service as a contract carrier of passengers and their baggage to Colorado Travel Services, Inc. (“CTS”).  CTS is a new company that intends to market high-end travel packages in Colorado.  As part of these tour packages, CTS desires to offer clients ground transportation on a prearranged basis and by a transportation company dedicating its equipment exclusively to CTS.

3. By Decision No. R99-45, an Administrative Law Judge ("ALJ") for the Commission recommended granting the appli-cation.  The ALJ found that WCL established that the proposed service is superior and distinctly different from service pro-vided by authorized common carriers.  The ALJ further found that existing common carriers could not provide the distinctive serv-ice required by CTS, and that the proposed operation of WCL would not impair the efficient public service of common carriers serving the geographic area at issue.  In sum, the ALJ deter-mined that the standards set forth in Rule 3.1 of the Commis-sion's Rules Governing Contract Carriers by Motor Vehicle, 4 Code of Colorado Regulations 723-23 ("Contract Carrier Rules"), had been met.

4. Metro takes exception that:  (1) WCL did not meet its burden under Rule 3.1 of the Contract Carrier Rules to demonstrate that it would offer a specialized and tailored service; (2) in accordance with the standards set forth in Rule 3.1 of the Contract Carrier Rules, Metro demonstrated that it had the ability to meet the needs of CTS and that WCL’s proposed operation would impair its operations; and (3) the Com-mission’s authority over limousines is not preempted by the federal Transportation Equity Act for the 21st Century, Public Law 105-178, effective June 9, 1998.

5. Now being duly advised in the premises, the Com-mission will deny the exceptions.

B. Factual Background

6. By this application, WCL seeks authority, except for the territories described in the restrictions to the permit, to provide service to CTS as a contract carrier between all points within a core area represented by a 15-mile radius from the intersection of Colfax Avenue and Broadway in Denver, Colorado, and between those points, on the one hand, and all points within the State of Colorado, on the other hand.

7. WCL’s proposed contract carrier service would require the provision of dedicated, exclusive service to CTS.  WCL’s vehicles would not be in use except at the direction of CTS.  The proposed service would be prearranged and be provided as part of travel packages sold by CTS.  CTS would pay WCL for the service rendered, and CTS will not separately charge its tour package customers for the ground transportation.

8. WCL would provide the ground transportation in luxury, executive sedans manufactured by Lincoln or Cadillac.  These sedans will not be equipped with the amenities such as a television, telephone, and beverage bar that are commonly asso-ciated with luxury limousines.  Moreover, these sedans would not have any features or external graphics commonly indicating a taxicab.

9. Metro has common carrier authority to provide taxi service in the Denver metropolitan area.  Metro’s equipment includes six‑passenger sedans and eight‑passenger minivans.  All of Metro’s vehicles have external markings identifying the vehi-cles as taxicabs.  Under current tariffs, Metro is not able to dedicate vehicles to CTS.

C. Discussion

10. The Commission declines Metro’s invitation to further analyze and elaborate on the conclusions set forth in Decision No. R99-45 concerning the legal effect and applicabil-ity of the Transportation Equity Act for the 21st Century.  The Commission finds that the instant matter is best resolved by determining whether WCL has met its burden under the Contract Carrier Rules.  The Commission now turns to that issue.

11. In determining whether an applicant should be granted contract carrier authority, the Commission must apply Rule 3.1 of the Contract Carrier Rules.  That rule provides as follows:


3.1
In an application for a permit or for an extension of a permit



3.1.1
An applicant shall bear the burden of proving that the service it proposes to provide to potential shippers or customers is specialized and tailored to the potential shippers or customers[‘] distinct needs.



3.1.2
An intervenor may then present evidence to show it has the ability as well as the willingness to meet the distinctly specialized and tailored needs of the potential shippers or customers.



3.1.3
If an intervenor establishes it has the ability and willingness to meet the distinctly specialized and tailored needs of the potential ship-pers or customers, the burden of proof then shifts to the applicant to demonstrate that it is better equipped to meet such needs of the potential shippers or customers than the intervenor.



3.1.4
An intervenor must then establish that the proposed operation of the contract carrier will impair the efficient public service of common carriers serving in the same area as is proposed in the application.

Rule 3.1 accords with Ward Transport, Inc. v. Public Utilities Comm'n, 376 P.2d 166 (Colo. 1962), Denver Cleanup Service, Inc. v. Public Utilities Comm'n, 561 P.2d 1252 (Colo. 1977), Pollard Contract Co., Inc. v. Public Utilities Comm'n, 644 P.2d 7 (Colo. 1982), and Ace West Trucking, Inc. v. Public Utilities Comm'n, 788 P.2d 755 (Colo. 1990).  These are the leading cases inter-preting the standard for issuing a central carriage permit.

12. In considering the above standards, the Commis-sion finds that WCL adequately demonstrated that its proposed service is distinctly different or superior to that of author-ized common carriers.  WCL is capable of performing the requested services in vehicles which meet the needs of CTS.  Most importantly, WCL is willing to acquire vehicles dedicated to CTS’ tour package customers on a prearranged basis.  As a result, WCL’s proposed service is fairly classified as spe-cialized and tailored to meet CTS’ distinct needs as required by the first criteria in Rule 3.1 of the Contract Carrier Rules.

13. In contrast, the Commission finds that Metro does not have the ability to meet CTS’ distinct needs (Rule 3.1.2 of the Contract Carrier Rules).  Moreover, granting the instant application will not impair the efficient public service by common carriers, such as Metro (Rule 3.1.4 of the Contract Car-rier Rules).  Specifically, Metro is not capable of providing service in vehicles of the type required by CTS; neither is Metro able to dedicate vehicle(s) to the exclusive use of a single customer, such as CTS.  Further, the dedication require-ment implies a charter-type usage which Metro does not have cur-rent authority to provide.  Finally, the evidence in the record does not demonstrate that the granting of an appropriately restricted contract carrier permit to WCL will enable WCL’s operations to impair the efficient public service of common car-riers, such as Metro.  The Commission will, therefore, affirm the granting of the application.

14. To ensure that the Public Utilities Law is not  violated, the Commission will restrict WCL’s permit to clarify that the transportation provided by WCL to CTS is contract car-riage service.  Transportation service rendered by WCL under its contract permit shall be expressly required to be provided as a part of a CTS tour package.  Examples of tour packages which could be sold by CTS are ski tours, golf tours, museum tours, sporting event tours Olympic training tours and the like.

15. Consistent with WCL’s response to exceptions, the Commission will further require that the ground transportation portion of a CTS tour package be provided pursuant to a written charter order evidencing the prearranged nature of a previously purchased CTS tour package.  The written charter order shall also identify the passenger(s) and the origin and destination points for the service.  This express restriction will limit WCL to providing only the transportation service described in a charter order.

16. Due to the nature of the contract carriage serv-ice contemplated by WCL and CTS, the Commission finds that notice of the contract terms may facilitate enforcement of the restrictions described above.  Therefore, the Commission will require WCL to file a copy of its executed contract with CTS as a condition of the Commission’s grant of WCL’s application.

17. The Commission notes two additional items con-cerning WCL’s proposed operations.  First, the Commission has only authorized WCL to provide service to CTS.  By so ruling, the Commission is not authorizing WCL to contract with any other entity or to contract with any successors in interest to its shipper, CTS.  Second, the core area granted by this application does not include Denver International Airport since the airport terminal is outside of the 15-mile radius from the intersection of Colfax Avenue and Broadway, Denver, Colorado.  

II. ORDER

B. The Commission Orders That:

1. The exceptions filed by Metro Taxi, Inc., are denied.

2. Mach 3 Express, Inc., doing business as World Class Limousine, Inc., is hereby granted a contract carriage permit as fully described in Appendix A to this Decision.

3. Mach 3 Express, Inc., doing business as World Class Limousine, Inc., shall file a copy of its written contract with Colorado Travel Services, Inc., within 60 days of the effective date of this Order.

4. Mach 3 Express, Inc., doing business as World Class Limousine, Inc., shall cause to be filed with the Commis-sion certificates of insurance as required by Commission rules.  Mach 3 Express, Inc., doing business as World Class Limousine, Inc., shall also file an appropriate tariff and pay the issuance fee and annual vehicle identification fee.  Operations may not begin until these requirements have been met.

5. If Mach 3 Express, Inc., doing business as World Class Limousine, Inc., does not comply with the requirements of ordering paragraphs 3 and 4 within 60 days of the effective date of this Order, then the ordering paragraph granting authority to the Applicant shall be void.  On good cause shown, the Commis-sion may grant additional time for compliance.

6. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.

7. This Order is effective upon its Mailed Date.

C. ADOPTED IN Commissioners’ WEEKLY MEETING
 
April 7, 1999.
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� Metro also filed an errata to supply a date which had been excluded from the exceptions.


� WCL also filed a motion for extension of time to file a response to exceptions; however, this motion was subsequently withdrawn.
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