Decision No. C99-325

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98R-536E
IN THE MATTER OF PROPOSED RULES REGARDING AMENDMENTS TO THE RULES REGULATING THE SERVICE OF ELECTRIC UTILITIES, 4 CODE OF COLORADO REGULATIONS 723-3.
Decision Denying Application for
Rehearing, Reargument, or Reconsideration
Mailed Date:  March 26, 1999

Adopted Date:  March 24, 1999

I. BY THE COMMISSION

Statement, Findings, and Conclusions
1. This matter comes before the Colorado Public Utilities Commission ("Commission") to consider the application for rehearing, reargument, or reconsideration (“RRR”) filed by WestPlains Energy, a division of UtiliCorp United Inc. (“WestPlains”).  By its application for RRR, WestPlains requests that the Commission reverse Decision No. C99-151 and decline, at this time, to adopt rules setting forth additional bill form/stuffer requirements to Rule 10 of the Rules Regulating the Service of Electric Utilities, 4 Code of Colorado Regulations 723-3.

2. It is beyond refute that an affirmative action of the Commission must be supported by a majority of the par-ticipating Commissioners.  Thus, since a majority of the Com-missioners participating in this matter, as more fully set forth in the separate opinions below, would not grant WestPlains’ application for RRR, WestPlains’ application for RRR will be denied.

II. ORDER

A. The Commission Orders That:

3. The application for rehearing, reargument or recon-sideration filed by WestPlains Energy, a division of UtiliCorp United Inc., is denied.

4. The rules set forth in Attachment A to Decision No. C99-151 are adopted.

5. Within 20 days of the effective date of this Deci-sion, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register, along with the opinion of the Attorney General regarding the legality of the rules.

6. The finally adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following the above-referenced opinion by the Attorney General.

7. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
March 24, 1999.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



COMMISSIONER R. BRENT ALDERFER
TERM EXPIRED.

CHAIRMAN ROBERT J. HIX AND COMMISSIONER VINCENT MAJKOWSKI ISSUING SEPARATE SPECIALLY CONCURRING OPINIONS.

COMMISSIONER RAYMOND L. GIFFORD ABSTAINING.
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____________________

Bruce N. Smith

Director



III.
Chairman Robert J. Hix Specially CONCURRING:

B. I would deny the application for rehearing, reargument or reconsideration (“RRR”) filed by WestPlains Energy, a division of UtiliCorp United Inc. (“WestPlains”), for the reasons discussed below.

C. In its application for RRR, WestPlains requests that the Commission either reject the rules adopted by Decision No. C99-151 or conduct an additional hearing to take comment on the extraordinary burdens and costs which will be imposed on utilities affected by these electric disclosure rules.  WestPlains’ argument is largely based on the claim that the cost impact to it of the rules attached to Decision No. C99-151 is estimated to be at least $200,000.  Further, WestPlains argues that the rules are premature, as retail competition has not yet been implemented in Colorado.

D. WestPlains’ position should not be adopted by the Com-mission because that position does not comport with the intent of the rules--namely, to provide consumers additional informa-tion about their existing utility service under the existing regulatory structure.  The intent is not, as WestPlains argues, to begin the implementation of retail competition.  The overall objective in this rulemaking proceeding is to focus on whether additional rules regarding disclosure of electric utility serv-ice information is helpful in the current monopoly provider environment.  Thus, I do not accept WestPlains’ prematurity argument.

E. Next, WestPlains argues that a “mini-rate case type filing” is required to implement the rules and that the appli-cation and filing required by the rules set forth in the attach-ment to Decision No. C99-151 will be subject to protest, inter-vention, hearing, and adjudication of the relief requested.  If the purpose of these rules were to implement retail competition, WestPlains is probably correct in its argument that the Commis-sion would need to apply the level of scrutiny associated with a rate case type filing to determine exact cost allocations.  However, the rules adopted in this proceeding only require pro-vision of simple information to consumers. The required cost structure information should be readily available to any com-mercial enterprise through analysis of existing business infor-mation and not result in costs of the level estimated by WestPlains.

F. Further, I believe that a hearing is not likely to be necessary if WestPlains and the other utilities affected by these electric disclosure rules consult with Staff and other potentially interested parties to resolve issues before the required application filing is made.  I also find that the imposition of the application requirement was contemplated within the rulemaking record before the Commission and, there-fore, is in no way inconsistent with the notice of proposed rulemaking issued in this docket.

G. These rules should, therefore, be adopted.
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Chairman Robert J. Hix
________________________________

Commissioner

IV.
COMMISSIONER Vincent Majkowski Specially CONCURRING:

H. I would grant the application for rehearing, reargu-ment or reconsideration (“RRR”) filed by WestPlains Energy, a division of UtiliCorp United Inc. (“WestPlains”), for the rea-sons set forth below.

I. As stated in my dissent to the adoption of these electric disclosure rules in Decision No. C99-151, I believe that these rules burden the affected utilities with an unneces-sary requirement when the current trend is toward less regula-tion.  WestPlains’ argument regarding the burdensome nature of the rules, therefore, fully comports with my viewpoint.  More-over, I am concerned that WestPlains may need to incur $200,000 in expenses to fulfill the requirements of the electric dis-closure rules.  In short, I believe that such an expenditure is not prudent use of money given the limited value of these electric disclosure rules to end-use consumers in the absence of customer choice.  I, therefore, believe that no rules should be adopted by the Commission in this rulemaking proceeding.
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