Decision No. C99-323

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-617CP

IN THE MATTER OF THE APPLICATION OF TERRAPLUS USA, INC., 625 VALLEY ROAD, LITTLETON, COLORADO 80124 FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE BY HIRE.
DECISION DENYING EXCEPTIONS
AND AFFIRMING DISMISSAL OF INTERVENTION

Mailed Date:   March 25, 1999

Adopted Date:  March 24, 1999

I. BY THE COMMISSION

Statement, Findings and Conclusions
1. This matter comes before the Colorado Public Utilities Commission ("Commission") for consideration of the exceptions to Decision No. R99-214, issued by an Administrative Law Judge ("ALJ") for the Commission on February 25, 1999.  By Decision No. R99-214, the ALJ dismissed the intervention of Colorado Sightseer, Inc. (“Sightseer”), to this application filed by Terraplus USA, Inc.  The ALJ dismissed Sightseer’s intervention because it was untimely filed on February 4, 1999.

2. Sightseer timely filed exceptions to Decision No. R99-214 on March 17, 1999.  The exceptions generally argue that Sightseer believed it had timely filed its intervention on February 3, 1999 – the last date for filing interventions to the instant application.  Sightseer contends that its intervention was timely filed because it placed its intervention in the mail on February 3, 1999

3. The applicant, Terraplus, filed a response to the exceptions.  Terraplus argues that Decision No. R99-214 should be affirmed because Rule 7(a) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, explicitly defines “timely filing” as “the date and time of Commission receipt” of a pleading “and not the date of deposit in the mail.”  Thus, Terraplus argues that Sightseer’s construction of the term “filing” is not legally sufficient.  Finally, Terraplus argues that granting intervention to Sightseer at this time would be prejudicial since it has apparently reached an agreement with the other intervenors to amend its application in exchange for the withdrawal of all current interventions.

4. Now being duly advised in the matter, the Commission will deny the exceptions.  Sightseer’s exceptions, when viewed in light of Terraplus’ response, do not persuade the Commission that the ALJ erred in denying Sightseer’s intervention to the instant matter.

II. ORDER

A. The Commission Orders That:

5. The exceptions filed by Colorado Sightseer, Inc., are denied.

6. The dismissal of the intervention of Colorado Sightseer, Inc., is hereby affirmed.

7. The 20-day period provided for in section 40‑6‑114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision.

8. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
March 24, 1999

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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Director
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