Decision No. C99-311

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97R-153T

in the matter of amendments To the public utilities commission’s rules regulating telecommunications service providers and telephone utilities, 4 code of colorado regulations 723-2 TO ADD RULES REGARDING QUALITY OF SERVICE AND FACILITIES OFFERED BY INCUMBENT TELECOMMUNICATIONS PROVIDERS TO OTHER TELECOMMUNICATIONS PROVIDERS.

Order Adopting Rules

Mailed Date:      March 26, 1999

Adopted Date:  February 25, 1999

TABLE OF CONTENTS

2I.
BY THE COMMISSION

A.
Statement
2
B.
Discussion
5
1.
Statistical Testing And Monitoring
5
2.
Service Installation Intervals
13
3.
Legality of Performance Credits
18
4.
Per Occurrence Credits
24
5.
Reporting Requirements
27
6.
Creation of a Task Force
28
C.
Conclusion
29
II.
ORDER
29
A.
The Commission Orders That:
29
B.
ADOPTED IN Commissioners’ DELIBERATIONS MEETING
February 25, 1999.
30


I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission to consider adoption of rules regarding the quality of service and facilities to be provided by incumbent local exchange carriers (“ILEC”), as defined in Rule 2.10, 4 CCR 723-39,
 to competing telecommunications providers, as defined in Rule 2.25, 4 CCR 723-39
 (or competing local exchange carriers (“CLEC”)).  We initiated this docket by issuing a Notice of Proposed Rulemaking on April 10, 1997.  See Decision No. C97-365 (Mailed Date of April 10, 1997).  That Notice explained that we decided to initiate this rulemaking matter as a result of certain arbitration proceedings conducted by the Commission pursuant to 47 U.S.C. § 252.
  Specifically, we concluded, in the arbitration cases, that the Commission should establish by rule uniform quality of service standards relating to the provision of service to competing providers by ILECs, and applicable bill credits for violations of those standards by an ILEC.  In accordance with the Notice of Proposed Rulemaking, interested parties filed written comments on the proposed rules attached to Decision No. C97-365, and, on July 30-31, 1997, we conducted hearings at which the parties appeared and submitted oral comment on the original proposals.

2. We made significant modifications to the proposed rules in response to the oral and written comments by the parties.  In order to allow comment on the modified proposed rules, we issued the Supplemental Notice of Proposed Rulemaking.  See Decision No. C97-1412 (Mailed Date of December 30, 1997).  Pursuant to the Supplemental Notice, we conducted a hearing on February 19, 1998 for the purpose of receiving comment on the modified proposals.

3. On June 8, 1998, U S WEST Communications, Inc. (“USWC”) filed its Motion to Reopen Record or to Renotice Proposed Rulemaking.  The motion stated that USWC and competing telecommunications companies who are parties to this case had held discussions directed at reaching agreement on a region-wide set of carrier-to-carrier service quality measurements.  In order to allow the Commission to consider this and other matters discussed in the motion, USWC requested that we issue an additional notice in this case, and conduct additional hearings.  We granted that motion, and, as a result, issued the Second Supplemental Notice of Proposed Rulemaking.  See Decision No. C98-708 (Mailed Date of July 31, 1998).  The hearing dates originally scheduled in the Second Supplemental Notice were modified in the Third Supplemental Notice of Proposed Rulemaking.
  See Decision No. C98-856 (Mailed Date of August 31, 1998).  Pursuant to directives contained in the Second and Third Supplemental Notices, we conducted an additional hearing in this matter on November 20, 1998.

4. Throughout this proceeding, a number of interested parties have submitted extensive written and/or oral comments, including: USWC; and, jointly, AT&T Communications of the Mountain States, Inc., MCI Telecommunications Corporation and MCImetro Access Transmission Services, Inc., Teleport Communications Group and TCG Colorado, ICG Telecom Group, Inc., Sprint Communications Co., LP, and WorldCom, Inc. (these parties are collectively referred to as the “CLECS”).  Now being duly advised in the premises, we adopt, subject to applications for rehearing, reargument, or reconsideration, the rules appended to this order.

B. Discussion

1. Statistical Testing And Monitoring

a. The initially proposed rules largely consisted of  performance objectives which were to be compared to the actual performance of the ILEC.  The rules did not consider monitoring of performance equivalence through statistically based testing.
  USWC first raised this issue in its July 14, 1997 Reply Comments; the CLECs stated their support of statistical testing in their February 9, 1998 Comments.
  After the February, 1998 hearing in this docket, we issued the Second Supplemental Notice of Proposed Rulemaking in which we stated that we would consider statistically based testing for determining discrimination.  We requested that the parties address certain questions regarding implementation of such testing in the proposed rules.

b. In their comments, both USWC and the CLECs eventually recommended that we adopt a means of measuring performance parity between the service provided by the ILEC to its customers and that provided by the ILEC to the competing telecommunications providers.
  To this end, the parties filed, on December 9, 1998, their Joint Proposed Rule Language for Statistical Analysis Process.
  However, the parties still disagree in some respects on monitoring and statistical testing.

c. For example: USWC advocates use of a 99 percent confidence interval to determine whether a difference in the sampling results between the ILEC and competing providers is significant.  The CLECs originally recommended a 95 percent confidence interval, but now recommend using a Z statistic score of 1.0 (i.e. approximately an 85 percent confidence interval) to interpret the Z statistic.  Another point of disagreement is whether the results of the statistical test will be used to determine that discrimination does not exist, as apparently agreed to by the parties in the December 9 filing, or whether it can also be used to determine that such has occurred as 

advocated by the CLECs.

d. Adopted Rule 7 includes the statistical testing process agreed to by the parties in their December 9 filing.  This rule, in conjunction with the description of the permutation test (Rule 3.8), the standard error of the sample (Rule 3.11) and the Z statistic (Rule 3.12), more specifically describes the proposed testing process as compared to the abbreviated format used by the parties.  We believe this amplification is useful for the benefit of the parties and other potential users of these rules.  In adopting these rules, we note that the December 9 filing of the parties only described the test process in terms of  the difference in the sample means.  As noted by both parties in their comments, some of the service quality measurements are proportions and others may be rates.
  We have attempted to include necessary language for use of proportions or rates in the rules.
  

e. With respect to the confidence interval to 

be used for determining statistical comparability, we find that a 95 percent value represents a reasonable choice for balancing the potential for error in determining whether an ILEC has engaged in discriminatory practices.  This provision has been incorporated into Rule 7.7.

f. At this time, we will not adopt the provision that whenever the Z statistic results are greater than the critical value, (, for one or more months, that this automatically implies discrimination.  Presently, it is unclear whether there may be occurrences of inadvertent mis-reporting of data and manipulation errors that may be explainable upon further analysis. Faced with this possibility, it is prudent to wait for some operating experience with the monitoring and testing rules before adopting such a rule.

g. However, we are sensitive to the concerns of the CLECs that lack of such a provision in the rules could lead to delay on the part of the ILEC in meeting service parity.  We emphasize our expectation that an ILEC promptly investigate its service practices and policies for a particular service category, whenever the monthly statistical test results for that category indicate a significant difference based on the critical value between the data samples of the incumbent and a CLEC.  The ILEC shall provide a written explanation of its corrective action to the competing provider whenever consecutive monthly results or three or more monthly results within a twelve-month period indicate potential discrimination.  In reviewing any complaints alleging discrimination by an ILEC, we will examine whether the incumbent has diligently implemented these provisions in its interactions with the competing telecommunications provider.

h. Finally, the parties appear to disagree on the parameters to be measured:  the disaggregation of the data into service categories for measurement; and, to what extent the incumbent must report data for comparison.

i. In selecting the measurements for statistical monitoring contained in the proposed rules, we first examined the Local Competition Users Group (“LCUG”) 7.0 proposals contained in the Joint Comments by AT&T/MCI dated November 10th, Exhibit E.
.  These measurements were then compared to other proposals submitted in this docket.  These included the LCUG proposals contained in the Joint Comments dated June 25, 1998, Attachment C to Exhibit C, and Joint Comments dated February 9, 1998.  We also considered the proposals contained in the Comments dated November 17, 1998 by USWC, Attachments 1 and 2,
 as well as the tables describing the agreements reached in Arizona in May of 1998 between USWC and the CLECs.
  Exhibit MGW-R4 (attached to the Post Hearing Comments by USWC dated December 4, 1998) served as another source of information.
  Finally, the Federal Communications Commission’s (“FCC”) Notice of Proposed Rulemaking (“NPRM”) was also discussed in this proceeding, and was summarized in the Joint Comments dated November 10, 1998, pages 31 through 33.

j. We establish 32 service quality measurements in eleven monitoring categories in these rules.
  Of these 32 measurements, twenty were taken from the November 10, 1998 recommendations by the Joint Commentors, seven from the November 17, 1998 comments by USWC, and five primarily from the performance measurements listed in the FCC’s NPRM.  Of the accepted recommendations, we note that USWC and the CLECs proposed similar measurements in several instances.  For example, the Average Order Completion Interval measurement, Rule 5.3.2, was based on the CLECs recommendation, but is similar to the Average Installation Interval measurement proposed by USWC.  In other instances, the proposal by one party was more well-formed than other suggestions (e.g. the percentage of calls answered and average speed of answer proposals by USWC).

k. Although USWC claims that it currently has no performance measure for jeopardy notification, this measurement has been included in Rule 5.1.3.  We observe that the concept of jeopardy notification was included in the initially proposed rules.  Notably, we are deleting the language setting a specific performance objective for providing jeopardy notices (as proposed in prior notices), and are specifying this as a monitoring measurement.  While USWC claims that whether it can provide such notices is still under internal investigation, comment in this case indicates that this is an important measurement.  Moreover, the proposed LCUG measurements as well as the FCC NPRM include this standard.  In this instance, a jeopardy notice is a formal disclosure by the ILEC that a service order from the competing provider is not likely to be met by the committed Firm Order Commitment date.  Provision of such notice is a good business practice in circumstances in which a provider cannot deliver to a buyer the ordered service.  We will include this requirement in the rules.

l. As for the reporting categories (i.e. services to be used for the reporting measurements), the services included in the rule for the installation intervals (Rule 6.2) was generally followed, since many of the reporting categories deal with provisioning of service.  Overall, the number of reporting categories contained in the rules averages approximately ten, although for some service quality measurements this is as few as two reporting categories.  We also specifically include analogous reporting categories for the ILEC.  With these requirements, the data for the competing telecommunications provider(s) will be compared to the corresponding measurements for services provided by the ILEC to itself. The CLECs commented on the appropriate number and type of reporting categories.  The Joint Comments dated November 10, 1998, Exhibit E, page 68, included 36 separate reporting categories.  The USWC proposal for standard service group offerings is contained in the Comments dated November 17, 1998, Attachment 2, page 27.

m. We have not disaggregated the reporting categories between high and low density areas (e.g. between Metropolitan Statistical Areas (“MSA”) and non-MSA areas, or urban/rural areas), as suggested by USWC.
  If agreeable to the incumbent and the competing telecommunications provider, the rules do not prohibit reporting on this basis.  However, where appropriate, we are requiring disaggregation between business and residential customers for resale reporting, and between dispatch and non-dispatch for the service repair function.  We conclude that the rules strike a reasonable balance between the recommendations of the parties, as to the number and scope of reporting categories.

2. Service Installation Intervals

n. As stated in the Notice of Proposed Rulemaking, the initially proposed rules were based on the suggestions of  AT&T in Docket No. 96A-345T.  These suggestions included a list of proposed standard intervals for the provision of service by ILECs to CLECs.  See Decision No. C97-365, Attachment 1, pages 15 and 16.  In its comments on those proposals, USWC did suggest a brief list of installation intervals as an alternative to those in the proposed rules.
  However, those suggestions addressed only a few resale services and left intervals for unbundled elements undetermined.  The CLECs responded to the USWC proposals by noting that: (1) the actual performance by USWC for providing residential Plain Old Telephone Service (“POTS”) is well within the intervals in the proposed rules; (2) the actual performance by USWC in providing business service, in general, is more similar to the standards in the proposed rules than to the proposals of USWC; (3) there does not appear to be a need to differentiate between high and low density areas (i.e. MSA and non-MSA areas); and (4) intervals in the rules for Unbundled Network Elements (“UNE”), such as transport, signaling and tandem switching, were similar to experience in the long-distance industry.

o. Based upon comment in the first hearing on this matter, we modified the proposed interval standards.  See Decision No. C97-1412, Attachment 1, pages 11 and 12.
  In response to the supplemental notices of proposed rulemaking, USWC did eventually suggest a more detailed list of service installation intervals including intervals for certain UNEs.
 In its comments, USWC also expanded its proposed list of installation intervals to include, for example, specific services such as Digital Switched Service ("DSS") and Frame Relay.  In a number of instances, it has distinguished installation intervals according to the number of lines ordered by the customer.  The Joint Commentors also submitted information concerning generally accepted installation intervals from the LCUG Service Quality Measurement Version 7.0, page 28.  Essentially, LCUG proposes installation intervals of 5 days or less for resale and UNE elements except for DS3 facilities.

p. We will continue to maintain minimum service installation standards in the rules.  While comparisons at an aggregated level of installations for ILECs and CLECs will be incorporated into the rules for purposes of monitoring and statistical testing, specific installation intervals will be adopted as minimum standards of expected performance in this critical area for competitive entry.
  Both USWC and the CLECs advocate certain installation intervals; those proposed by the 

CLECs are considerably shorter than those proposed by USWC.  In addition, the current USWC proposals distinguish between the number of lines per order and the particular services to which the intervals apply.  We conclude that it is appropriate for the rules to make distinctions between the categories of service as well as the number of lines per order to which the intervals are applicable.

q. While we have not attempted to be as specific as the USWC proposals, the installation interval categories contained in the attached rules cover most generally applicable situations and are directly related to the requirements for UNEs contained in 4 CCR 723-39.  For example, the Business DS0 category in the rules covers all of the disaggregated line-side trunk categories advocated by USWC (e.g. DSS, PBX trunks, Primary ISDN and Direct Inward Dialing).

r. At the present time, there are some services or facilities included in the USWC proposal for which we decline to specify a standard installation interval (e.g. Frame Relay, Local Area Network, Self Healing Network Service and Customized Routing).  It appears that these services or facilities are of limited applicability and of a sophisticated nature.  As such, installation intervals for these offerings should be established on an individual case basis rather than through generally applicable rules.  We also decline to include specific standard intervals for collocation in these rules as USWC proposed.  Notably such requirements were addressed in the interconnection agreements approved by the Commission in the arbitration proceedings without deferral to this docket.

s. We are also including in the rules for installation intervals a requirement for concurrent access to corresponding network elements such as Operator Services, SCP database, local and tandem switching, and common transport, when a CLEC orders a loop in combination with these network elements for service to a specific end-user.  This is consistent with the CLECs’ suggestion that access to unbundled elements specific to an individual customer (e.g. operator services and local switching) should be available at the same time as the loop element, since such elements are available at the same time as the loop element for USWC finished services.
  This requirement is predicated upon use of essentially the same call routing and responsibility as existed prior to the transfer of the combined network elements to the competing telecommunications provider.

3. Legality of Performance Credits

t. In the event the ILEC fails to provide service in accordance with the substantive standards adopted here, the rules (Rules 10and 11 establish various bill credits to be provided by the ILEC, such as USWC, to a CLEC.  USWC has suggested throughout this proceeding that the Commission lacks legal authority to require such credits, characterizing the credits as unlawful “penalties.”  We disagree.  Generally, we conclude, first, that the Commission has authority to require the specified credits to the extent they constitute reparations for inadequate service.  Second, to the extent the issue of bill credits arises in the course of arbitration proceedings under 47 U.S.C. § 252 (“§ 252”) (State Commission shall resolve, by compulsory arbitration, open issues relating to negotiations for an interconnection agreement) we conclude that we have authority to require an ILEC to agree to reasonable bill credits as part of an interconnection agreement with a CLEC.

u. With respect to the first point, the Commission’s authority to order a regulated utility to pay reparations is clearly established under State law.  For example, the Court in Peoples Natural Gas v. Public Utilities Commission, 698 P.2d 255, at 263 (Colo. 1985), held that the Commission has general authority (i.e. independent of a specific statute) under § 40-3-102
 to order reparations for excessive charges.  The imposition of even Commission-approved charges in instances of inadequate service constitutes excessive charges subject to reparation.
  As such, those charges are properly the subject of a reparations requirement, such as a bill credit under the rules.

v. Where an ILEC provides inadequate service by violating Commission-ordered quality of service standards, a CLEC could undoubtedly file a complaint to obtain redress, including a refund (i.e. reparations) of charges paid.  Alternatively, the Commission could initiate its own action to order such relief.  We find, however, that this issue is appropriately addressed by rule.
  Both Congress, in the 

Telecommunications Act, and the State Legislature, in §§ 40-15-501, et. seq., C.R.S., have established the public policy of promoting competition in the local exchange market.  In part that policy is to be advanced by regulatory directives which are nondiscriminatory as to all participants in the market.  The quality of service standards set forth in these rules, consistent with Congress’ and the State Legislature’s policies, are intended to apply uniformly to all competitors in the local exchange market.  We find it appropriate to also set forth uniform bill credits for violations of the standards in these rules.  Notably, § 40-2-108, C.R.S. provides that the Commission may adopt rules as are necessary for the administration and enforcement of Title 40.  Section 40-3-102 further empowers the Commission to take such actions as are necessary to generally supervise and regulate every public utility in the state.  Hence, we conclude that we have authority to adopt rules in this matter.

w. A major premise of the Company’s argument, that the Commission lacks authority to adopt the bill credits, is that these credits constitute unlawful “penalties.”  We disagree with this characterization.  Notably, to the extent specific credits adopted here constitute reparations (e.g. a refund of charges for the provision of inadequate service), they are not fairly characterized as “penalties.”  See Bonfils v. Public Utilities Commission, 189 P. 775, at 776 (Colo. 1920) (requiring a carrier to make reparation for a wrong done, such as exacting more than a reasonable charge for service provided, does not constitute imposition of a penalty).

x. As for the second source of the Commission’s power to adopt rules relating to bill credits, in arbitration under the Telecommunications Act, we note that the issue of bill credits has arisen in the context of past arbitration proceedings under § 252.  That is, CLECs who have attempted to negotiate interconnection agreements with USWC in the past have requested contractual provisions relating to liquidated damages  for violations of the agreements,
 and the Commission, in its role as arbitrator under § 252, has been requested to order USWC to agree to liquidated damages in its interconnection agreements with various CLECs.  We conclude that our authority to arbitrate under the Act empowers us to adopt rules which specify bill credits to be incorporated into interconnection agreements presented to us for arbitration under § 252.

y. We observe that the Commission is the state agency empowered to implement the Act as it relates to Colorado.  Section 252(b)(4)(C) directs that the “State commission shall resolve each issue set forth in the petition (for arbitration) and the response....by imposing appropriate conditions as required to implement subsection (c) upon the parties to the (interconnection) agreement....”).  Contrary to USWC’s argument, the Act does not limit State commission arbitration authority to specific regulatory provisions under State law.  Instead, the State commission is to resolve disputes presented by the parties to the arbitration.

z. We conclude here, as we did in the arbitration cases, that the establishment of quality of service standards and associated bill credits for violations of those standards is reasonable and necessary to implement the provisions of the Act.  In particular, since the development of competition depends on the availability of services and facilities from the ILECs, quality of service standards such as those adopted here are critical to bringing competition to the local exchange market.  Similarly, provisions for the ready enforcement of those standards, such as the bill credits approved here, are also important to the development of competition.

aa. We note that ILECs have little independent economic incentive to comply with the quality of service standards approved by the Commission--although CLECs appear to be customers of ILECs since they will purchase services from them, they are, in fact, competitors.  As such, ILECs may discourage or inhibit competition by providing inferior services to the CLECs.  Quality of services standards standing alone may not be sufficient to achieve their purpose to promote competition without accompanying enforcement mechanisms.  The option of forcing CLECs or the Commission to enforce these standards, including the appropriate remedy for violations, in each instance of noncompliance by potentially costly and time-consuming proceedings (e.g. complaint proceedings) would be injurious to competition.

ab. The Commission’s authority to arbitrate, as explained above, arises from federal law.  We determine that, inasmuch as the approved bill credits should apply uniformly for all CLECs, and in light of the Commission’s general regulatory authority under provisions such as those contained in § 40-3-102, it is appropriate and permissible to establish those credits by rule.

ac. USWC has suggested in its comments that some of the proposed bill credits cannot be justified as contractual liquidated damages provisions since they amount to unlawful penalties.  See Rohauer v. Little, 736 P.2d 403, at 410 (Colo. 1987) (liquidated damages must be a reasonable estimate of presumed actual damages in the event of breach).  As explained in this decision, the rules adopted here substantially revise the bill credits originally proposed in this case.  We conclude that the revised credits are reasonable, and do not constitute unlawful penalties. 
4. Per Occurrence Credits

ad. In its comments in this case, USWC specifically disputed various Per Occurrence Credits in the proposed rules.  With respect to the proposed rule regarding credits for billing usage data records,
 USWC noted that the rule would result in a credit which greatly exceeds any CLEC cost that could be caused by the usage data being provided beyond the interval standards and that the interval standards proposed for billing usage data records were more stringent than those used in the industry.

ae. Based on these comments and because we are eliminating the billing standards to which this rule was previously linked, we will revise this portion of the rules.  First, we will use the standard which USWC claims it can meet (i.e. 95 percent of messages delivered in 6 days of the call) as the basis to trigger any potential credit.  Next, the amount of the credit will be reduced from potentially the whole amount of the delayed billing, for billings 30 or more days late to a credited amount, to 18 percent, compounded daily, of the late billing amount.  This valuation of the credit is similar to our ruling in the arbitration of the interconnection agreement between MFS and USWC, and is also consistent with the late payment charge USWC customarily imposes upon its access customers, including competing telecommunications providers, though its tariffs.

af. As for credits related to Signaling System 7 outages on facilities within the ILEC’s network, we will modify the proposed rule in light of various comments by USWC.
  The rule will be clarified such that the credit applies only to facilities affected by an outage when a trouble report is generated by a competing telecommunications provider.  While USWC proposed that the rule specifically delineate certain standards that the CLEC must adhere to in order to be eligible for the credit, the existing provisions (i.e. facilities must be adequately provisioned by the competing telecommunications provider), coupled with the addition of language requiring the use of link diversity, when available, addresses this concern.

ag. With respect to credits relating to missed appointments for installation or repair of ILEC facilities used by a CLEC, we will modify the rule to clarify that an appointment is a mutually agreed upon time or window of time for a premise visit.  This accounts for the criticism by USWC that the installation process in the proposed rule was based on the due date rather than an hourly metric.
  The adopted rule also limits the amount of the credit for recurring charges to one month.

ah. USWC also disputes the proposed credits relating to failure to provide network elements unrelated to individual end-users, and repair time intervals missed by more than 24 hours.
  We do not find these comments persuasive.  However, we will revise the categories to which the various bill credits pertain to be consistent with revisions to the installation intervals contained in Rule 6.2.  Again, as previously stated in Decision No. C97-1412, these bill credits are generally based on the expected nonrecurring installation charges and several months of recurring charges for the affected facilities.

ai. USWC further disputes the proposed rule for credits relating to routing, over facilities of the ILEC, traffic to the operator services platform of the CLEC and failure to meet technical performance standards in Commission rules.  We are also unpersuaded by USWC comments on this issue.

5. Reporting Requirements

aj. The initially proposed rules required reports to be submitted within 21 days after the end of the month.  In its initial comments, USWC proposed the submittal requirement be 31 days after the end of the month to mitigate the burdensome nature of the reporting requirements
.  In later comments, USWC suggests the submittal requirement be 21 business days after the end of the month
.

ak. We adopt the initial proposal with clarification that reports be submitted within 21 calendar days after the end of the month.  This reporting requirement is consistent with reporting requirements contained in other Commission rules.

al. The first reports required by these rules shall be submitted within 21 calendar days after the end of the first full calendar month after the effective date of the rules.

6. Creation of a Task Force

am. The CLECs suggested a task force be set up to propose potential measures and standards for unbundled network elements in their briefings on the USWC service standard submittal in the interconnection agreement dockets.

an. At this time a task force will not be established.  We believe it would be appropriate to gain knowledge from the implementation of these rules prior to determining if additional measures and standards should be considered.

C. Conclusion

For the reasons discussed above, we conclude that the rules attached to this order establish reasonable requirements for the quality of service and facilities to be provided by ILECs to competing providers.

II. ORDER

A. The Commission Orders That:

5. The rules appended to this decision as Attachment A are hereby adopted.  This order adopting the attached rules shall become final 20 days following the mailed date of this decision in the absence of the filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this decision is timely filed, this order of adoption shall become final upon a Commission ruling on any such application, in the absence of further order of the Commission.

6. Within twenty days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register along with the opinion of the Attorney General regarding the legality of the rules.

7. The finally adopted rules shall also be filed with the Office of Legislative Legal Services within twenty days following issuance of the above-referenced opinion by the Attorney General.

8. The twenty-day period provided for in § 40‑6‑114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this decision.

9. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ DELIBERATIONS MEETING
February 25, 1999.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________



VINCENT MAJKOWSKI
________________________________

Commissioners

COMMISSIONER RAYMOND L. GIFFORD
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�  Commission Rules on Interconnection and Unbundling, 4 Code of Colorado Regulations (“CCR”) 723-39.  Rule 2.10 essentially defines an “Incumbent Telecommunications Provider” as a company that provided telephone exchange service in Colorado as of February 8, 1996 (the effective date of the Telecommunications Act of 1996, Pub. L. No. 104-104, codified at 47 U.S.C. §§ 151 et. seq.).


�  Rule 2.25 defines a “telecommunications provider” as any provider of telecommunications exchange service.


�  In the arbitration cases discussed in Decision No. C97-365, we arbitrated a number of disputes, between U S WEST Communications, Inc., and a number of CLECs, relating to interconnection agreements between U S WEST and the competing providers.


�  The Third Supplemental Notice was issued simply for the purpose of changing the scheduled hearing date.  That change was made at the request of some of the CLEC parties in this case.


�  See Decision C97-365.


�  See Joint Comments of the Competitive Local Exchange Carriers, dated February 9, 1998, pages  23-31.  These comments recommended, in part, use of the Z test commonly used in statistical sampling, although  usually associated with normally distributed samples, for testing of means, proportions, and rates of the reported data which would include the standard error and the size of the sampled data.


�  See Decision C98-708.


�  See Joint Comments of AT&T and MCI/WORLDCOM, dated November 10, 1998, pages 1-9, and Comments dated November 17, 1998, pages 1-4; Post-Hearing Comments of U S West Communications, Inc., pages 1-2.


�  In that filing, the parties proposed to use a permutation test as the basis for the statistical analysis in order to calculate a Z statistic, based on a pooled standard deviation and calculated using only the standard deviation associated with the incumbent's data sample.


�  We note that there are other areas of agreement, such as disaggregating the POTS resale data by business and residential customer classifications, and permitting the incumbent to do the test calculations.


�  For a discussion of the position of the parties on this issue, see the Joint Comments of AT&T and MCI/WORLDCOM dated November 10, 1998, pages 24-25, and the Comments of  U S West Communications, Inc. dated November 10, 1998, page 26.


�  See USWC Comments dated November 17, 1998, page 18; USWC Comments dated March 19, 1998, pages 17-19; and Comments of the Joint Commentors dated February 9, 1998, pages 24-25 with Attachment B.


�  The parties should review the language and equations in the definitions section (i.e. Rule 3) regarding the inclusion of proportions and rates in the testing process, and, if necessary, suggest clarifying language in any application for rehearing, reargument, or reconsideration.


�  These proposals are more fully explained in the Joint Comments dated November 10, 1998, Exhibit E, pages 20-67.  They consist of  45 performance measurements in nine monitoring categories. 


�  Attachment 2 lists 23 performance measurements in nine monitoring categories.


�  See the Joint Comments dated June 25, 1998, Attachment A to Exhibit C.


�  This document was informative since it seemed to confirm, along with the Arizona agreement, that USWC was offering to report much more data in other states than included in its November 17, 1998 filing (Attachment 2) of the proposed reporting measurements.  Generally, it appeared from this data that USWC was willing to report on at least the scope included in the FCC’s Notice of Proposed Rulemaking.


�  We disaggregate the ordering and provisioning process within five monitoring categories.  The Joint Commentors included 19 performance measurements within one monitoring category for ordering and provisioning.


�  Here, USWC advocates certain categories for CLEC reporting but is vague on what would be reported for itself.  The rule includes specific categories for reporting for both ILECs and CLECs to ensure there is some comparison reporting; this was also recognized in the FCC concept.  Generally, the adopted reporting categories require more specification for designed or special services than proposed by USWC.


�  See Comments of  U S West Communications, Inc. dated November 10, 1998, pages 10-11.


�  See Initial Comments of  U S West Communications, Inc., dated June 16, 1997, Attachment 3 page 8.


�  See Decision No. C97-1412, pages 6-8, for a discussion of these modifications.  Generally, the installation intervals for resale POTS and switched line-side trunking type services were not changed; intervals for dedicated resale service and the corresponding dedicated transport were modified to reflect the USWC proposal for high density areas.


�  See Initial Comments of U S West Communications, Inc., dated February 9, 1998, Attachment B.


�  See Joint Comments of AT&T and MCI WORLDCOM, dated November 10 , 1998, Exhibit E, pages 28-29.


�  As previously noted in Decision No. C97-365, pages 5-7, rather than placing certain standards in some of the arbitrated interconnection agreements, we elected to establish standards through this rulemaking proceeding.  With respect to installation intervals, we have required some of the arbitrated agreements to incorporate Commission rules or the internal standard intervals of the incumbent carrier which are not currently subject to tariff for even retail offerings.


�  We note that collocation installation intervals will be monitored under the statistical reporting section of these rules.  The results for competing telecommunications providers will be compared to the intervals established in the interconnection agreements.


�  See Joint Answer Comments By The Competitive Local Exchange Carriers, dated July 16, 1997, page 23.


�  USWC itself agrees that the Commission has the authority to approve a reasonable “liquidated damages” provision agreed to by negotiating parties to an interconnection agreement.  See Initial Comments of  U S WEST Communications, Inc., page 27.  If such a provision can be the subject of agreement by the parties to a negotiated interconnection contract, it is also a suitable provision for the Commission to impose in the course of arbitration in a § 252 proceeding.


�  Section 40-3-102 invests the Commission with the power and duty to “do all things, whether specifically designated in articles 1 to 7 of this title or in addition thereto, which are necessary or convenient in the exercise of such power....”


�  The Court in Peoples Natural Gas specifically approved of the concept of reparations in the circumstances where the utility delivered natural gas at pressures less than provided for in tariff.


�  The rules establish performance standards and the amount of particular credits in the event of violations of the standards.  Of course, if USWC in specific circumstances disputes that it has violated these standards or that the grounds for payment of a credit exist (e.g. that a specific failure of service was not due to its actions) it could advance these claims under appropriate procedures before the Commission.


�  The Notice of Proposed Rulemaking, Decision No. C97-365 (Mailed date of April 10, 1997), explained that, in large part, the instant case was initiated as a result of disputes in various § 252 proceedings:  Docket Nos. 96A-287T, 96A-329T, 96A-356T, 96A-345T, and 96A-366T.


�  Our discussion here regarding our authority under § 252 affirms findings made in the prior arbitration proceedings.


�  The Colorado Supreme Court has also determined that as a constitutionally created agency the Colorado Public Utilities Commission has broad and comprehensive powers to regulate public utilities in the State.  See Mountain States Tel. and Tel. Co. v. Public Utilities Commission, 763 P.2d 1020, at 1025 (Colo. 1988) (Article XXV effectuates a broad delegation of legislative power to Commission, vesting it with as much authority as General Assembly had prior to adoption of Article XXV); Colorado Energy Advocacy Office v. Public Service Co. of Colorado, 704 P.2d 298, at 306 (Colo. 1985) (Pursuant to Article XXV, Commission’s power is equivalent to that of legislature except as limited by statute).


�  This provision was contained in Rule 6.4 of the proposed rules attached to the supplemental notices of rule-making, and referred to billing standards in prior proposed Rule 5.8.2.  We are eliminating the latter rule.  Presently, the credit provision relating to late customer usage data records is contained in Rule 10.4.


�  See Decision No. C96-1185 (Docket 96A-287T), and Section 2 of USWC's Access Service Tariff, P.U.C. Number 16, pages 28-29.


�  This provision was contained in Rule 6.5 in the rules attached to the supplemental notices of rule-making.  It is now contained in Rule 10.5.


�  We note that the rules do not list specific industry standards which the ILEC must adhere to.  As such, it would be contradictory to do so for competing telecommunications providers as recommended by USWC.  Notably, all providers will be expected to adhere to general industry standards in providing service to their customers, as stated in 4 CCR 723-2-16.1.2.


�  As we previously stated in this docket (Decision No. C97-1412, pages 20-21), bill credits for missed appointments within a certain time window are currently employed in the Commission rules for retail telephone service.


�  These provisions were previously contained in proposed Rules 6.1.1 and 6.2 in the supplemental notices of rule-making and are now contained  in Rules 10.1.2 and 10.2.


�  See Decision No. C97-1412, pages 18-20.


�  This language was, respectively, Rules 6.6 and 6.7 in the supplemental notices of rule-making, and now is contained in Rules 10.6 and 10.7.


� See Initial Comments of U S West Communications, Inc., dated June 19, 1997, page 38 and Attachment 3 page 28.


� See Supplemental Filing of U S West Communications, Inc., dated February 18, 1998, page 29.
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