Decision No. C99-221

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98R-379T

in the matter of proposed amendments to the rules regulating the changing of presubscription, rule 25, rules regulating telecommunications service providers and telephone utilities, 4 ccr 723-2.

commission decision RULING ON APPLICATIONS FOR REHEARING, REARGUMENT AND RECONSIDERATION AND adopting rules

Mailed Date:   February 26, 1999

Adopted Date:  February 26, 1999

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of Applications for Rehearing, Reargument, or Reconsideration (RRR) to Decision No. C99-152 filed by The Colorado Telecommunications Association ("CTA") and AT&T of the Mountain States, Inc.  CTA also filed a motion in the alternative to reopen the record in this Docket.  

2. In Decision No. C99‑152, we granted the OCC’s application for RRR and modified our rules accordingly.  Now being duly advised, we issue the following rulings on the application for RRR.  

B. Discussion

3. AT&T’s application for RRR requests the Commission delay implementation of any Colorado rules until all is done at the Federal Communications Commission (“FCC”).  While FCC rules are slated to be effective late in April, comments are still due.  Whether the FCC rules will change appreciably is now unknown.  What is known is that preemption and other specifics remain unclear.  AT&T asks this Commission to assume now that the FCC will preempt and will dictate that states cannot be more stringent than the FCC and that Colorado should delay any action.  Assuming that outcome is not appropriate at this time.  If the "final" FCC rules are different, interested persons, including AT&T, may file appropriate and timely requests with the Commission (e.g., a petition for emergency rulemaking), and the Commission can take appropriate action at that time.  For purposes of the present case, we conclude that the rules adopted in Decision No. C99-152 are appropriate and beneficial to Colorado’s customers.

4. The CTA’s applications for RRR concern the potential burden on its members.  This notional burden must be balanced with consumer protection and actual burden.  Consumer protection during a transition phase in the telecommunications market is permissible and appropriate.  Such protection will speed the transition to a fully competitive marketplace for telecommunications services.  It also appears both the conjecture and reality of the burden is overstated.  However, should unanticipated circumstances arise, the Commission can entertain requests for variances and waivers of certain provisions of the rules.  It is neither appropriate nor logical for a small portion of the industry and of end-users for whom watered-down requirements in smaller communities may be functional to control conditions in larger markets.  The rule should be tailored for the most robust conditions and can be relaxed where local circumstances require.  The Commission has granted CTA members a number of waivers over the years.  If CTA members can prove the rules are inappropriately burdensome, the Commission maintains the flexibility to grant waivers and variances.  Moreover, we note that the majority of suggestions and requests made by CTA in its applications for RRR are not relevant to actual provisions incorporated in the rules adopted in Decision No. C99-152.  Rather, many of CTA's comments were directed at suggestions of other parties in the proceeding, and many of these suggestions were not incorporated into the adopted rules.  

I. order

A. The Commission Orders That:

5. The Applications for Rehearing, Reargument, or Reconsideration filed by The Colorado Telecommunications Association and AT&T of the Mountain States, Inc. are denied.

6. The motion in the alternative to reopen the record filed by The Colorado Telecommunications Association is denied.

7. The rules appended to Decision No. C99-152 are hereby adopted.

8. Within twenty days of this decision the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register along with the opinion of the Attorney General regarding the legality of the rules.

9. The adopted rules shall also be filed with the Office of Legislative Legal Services within twenty days following issuance of the above-referenced opinion by the Attorney General.

10. This order is effective immediately upon its mailed date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
February 26, 1999.

THE PUBLIC UTILITIES COMMISSION
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____________________

Bruce N. Smith

Director
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� Rules 25.2.1 and 25.5.3.2 have been modified to correct typographical or grammatical errors.
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