Decision No. C99-211

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-285CP

IN THE MATTER OF THE APPLICATION OF ROCKY MOUNTAIN SHUTTLINES, INC., D/B/A ROCKY MOUNTAIN SUPER COACH, LTD., AND NORTH DENVER AIRPORT SHUTTLE, INc., FOR APPROVAL OF THE LEASE OF CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY PUC NO. 53166.

DECISION GRANTING EXCEPTIONS
Mailed Date:  February 26, 1999

Adopted Date:  February 24, 1999
i.
BY THE COMMISSION:

A.
Statement

1. This matter comes before the Commission for con-sideration of exceptions filed by Boulder Shuttle, LLC;
 Denver Taxi, LLC; Denver Shuttle, LLC; Shuttle Associates, LLC; and Boulder Taxi LLC (collectively “Intervenors”) to Decision No. R99-43.  Rocky Mountain Shuttlines, Inc., doing business as Rocky Mountain Super Coach, Ltd. (“Shuttlines”), and North Denver Airport Shuttle, Inc. (“North Denver”) (collectively “Appli-cants”) filed  a reply to the Intervenors’ exceptions.

2. On July 1, 1997, Shuttlines filed an application to lease its Certificate of Public Convenience and Necessity (“CPCN”), PUC No. 53166, for one year to North Denver.  The lease was to run from August 1997 to August 1998.  Simultaneously filed with the application was a request for emergency and temporary authority for North Denver to operate Shuttlines’ CPCN.  The emergency authority was granted by the Commission on July 9, 1997, and the temporary authority was granted on August 6, 1997.  

3. A hearing on the application to lease PUC No. 53166 for one year was held before an Administrative Law Judge (“ALJ”) on October 6, 1997, and final, post-hearing briefs were filed on October 31, 1997.  Approximately 14 months later, January 8, 1999, the ALJ issued his Recommended Decision, Deci-sion No. R99-43.

4. While awaiting the Recommended Decision, North Denver was authorized to operate under the emergency and tem-porary authorities.  However, those authorities allowed operation only until January 3, 1998.  The authorities specifically noted that:

[b]oth Shuttlines and [North Denver] are advised that the granting of this application makes no presumption that...the permanent application will be granted.

5. A review of the record shows that no written request for an extension of the temporary or emergency authority was ever made by the Applicants.  In their reply to the excep-tions, the Applicants gave no indication that any written or oral request or grant was ever made.

6. The ALJ’s decision “reaffirmed” the applicants’ right to lease the CPCN.   While reviewing 4 Code of Colorado Regulations (“CCR”) 723-31-3, the rule applicable to the subject lease, the ALJ reasoned that “leases must go through the agency on an automatic basis.”  Decision No. R99-43, at 4.  Based upon this interpretation, the ALJ simply “reaffirmed” the “applicants’ statutory right to engage in the leasing of a certificate....” Decision No. R99-43, at 5.  The Intervenors timely filed excep-tions on January 28, 1999, and the Applicants timely replied to those exceptions on February 11, 1999.   No transcript was filed. 

7. Now, being duly advised in the premises, the Com-mission grants the exceptions and reverses the decision of the ALJ.  

B.
Discussion

1. The Intervenors make two separate arguments:  that the application should be dismissed as moot because the subject lease has expired; and that the ALJ erred as a matter of law in his interpretation of  4 CCR 723-31-3.

2. A matter is moot if further litigation will have no practical, legal effect upon the controversy.  Barnes v. District Court, 607 P.2d 1008, 1009 (Colo. 1980) (duty of tribunal is to decide actual controversies by judgments that can be given effect, not "to declare principles or rules of law which cannot affect the matter in issue before it.").  When issues presented in litigation become moot because of subsequent events, a court must decline to render an opinion on the merits.  Van Schaack Holdings, Ltd. v. Fulenwider, 798 P.2d 424 (Colo. 1990).  Unless the con-troversy exists at all stages of the proceedings, "not merely at the time the complaint is filed," a case should be dismissed on grounds of mootness.  Preiser v. Newkirk, 422 U.S. 395, 401, 95 S. Ct. 2330, 45 L. Ed. 2d 272 (1975). 


3. The application here was for the approval of a one year lease expiring in August, 1998.  Pending final approval of the lease, the Applicants’ authority to operate under the CPCN was dependent upon the temporary authority.  That expired on or about January 3, 1998.  From January 3, 1998, to present there was no record attempt by any party to obtain further approval to operate the CPCN under a lease.  In the meantime, the one year lease expired.  

4. A subsequent event, expiration of the lease, has rendered the application moot.  No action taken now can affect the present rights of the parties under the lease in question.  Further, no timely, record  actions were taken to keep the lease alive.  The action must be dismissed as moot.

5. Because we agree that the matter is moot, we need not fully explore the ALJ’s construction of 4 CCR 723-31-3.  However, we must note that the Commission rejects as incorrect the ALJ’s interpretation of the rule.  The ALJ’s interpretation is contrary to the historical, reasonable interpretation gen-erally given to the rule by the Commission, and appears to be contrary to language in § 40-10-106, C.R.S. (requiring authoriza-tion by the Commission) and Rule 50(g) (addressing leases and specifically referenced by 4 CCR 723-31-3).  Any party seeking to lease its CPCN should follow the full application process.  A party failing to fully comply does so at its own risk.

6. There were also two motions filed by the parties unrelated to the exceptions:  1) Boulder Shuttle, LLC and Boulder Airporter, Inc., filed a motion to substitute Boulder Shuttle, LLC for Boulder Airporter, Inc., as the real party in interest; and 2) Denver Taxi, LLC, Denver Shuttle, LLC, Shuttle Associates, LLC, and Boulder Taxi, LLC, filed a motion to substitute counsel.  No objections were filed regarding either motion.   

II. ORDER

A.
The Commission Orders That:

1. The exceptions filed by Boulder Shuttle, LLC; Denver Taxi, LLC; Denver Shuttle, LLC; Shuttle Associates, LLC;  and Boulder Taxi LLC, are granted consistent with the above dis-cussion.

2.  The motion by Boulder Shuttle, LLC and Boulder Airporter, Inc., to substitute Boulder Shuttle, LLC for Boulder Airporter, Inc., as the real party in interest is granted.  

3. The motion to substitute counsel by Denver Taxi, LLC; Denver Shuttle, LLC; Shuttle Associates, LLC; and Boulder Taxi, LLC is granted.  

4. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.
5. This Decision is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS' WEEKLY MEETING 
 

February 24, 1999.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________



RAYMOND L. GIFFORD
________________________________
Commissioners

COMMISSIONER VINCENT MAJKOWSKI ABSENT.
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____________________

Bruce N. Smith

Director
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� Boulder Shuttle, LLC, is the successor in interest to Boulder Airporter, Inc., the original intervening party in this matter.  A motion to substitute Boulder Shuttle, LLC, for Boulder Airporter, Inc., was filed simultaneously with the exceptions.  





7

_950447028.unknown

