Decision No. C99-162

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-008F

APPLICATION OF atmos energy corporation FOR AN ORDER GRANTING TO IT A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO EXERCISE FRANCHISE RIGHTS IN THE town OF ault, COLORADO.

DECISION GRANTING APPLICATION
TO EXERCISE FRANCHISE RIGHTS

Mailed Date:  February 16, 1999

Adopted Date:  February 10, 1999

I. BY THE COMMISSION

A. Statement, Findings, and Conclusions

1. On December 16, 1998, Atmos Energy Corporation (“Atmos”) filed an application seeking a Commission order granting it a certificate of public convenience and necessity to exercise franchise rights granted to its Greeley Gas Company (“Greeley”) operating division in the Town of Ault, Colorado ("Ault" or "Town").

2. Notice of the application was given by the Com-mission on January 13, 1999 to all interested persons, firms, and corporations.  No petition to intervene or notice of inter-vention has been filed to date, and the application is uncon-tested.  Accordingly, the application will be determined without a formal hearing, in accordance with § 40-6-109(5), C.R.S., and Rule 24 of the Commission's Rules of Practice and Procedure, 4 Code of Colorado Regulations (“CCR”) 723-1.

3. Atmos is a Virginia and Texas corporation, in good standing in all aspects, and is not affiliated with any company other than its wholly owned subsidiaries:  TransLouisiana Industrial Gas Company, Inc.; Western Kentucky Gas Resources Company; Atmos Energy Services, Inc.; EGASCO, Inc., Enermart, Inc.; United Cities Storage Company; and UCG Energy Corporation.  UCG Leasing, Inc. and Atmos Propane Gas of Tennessee, Inc. are wholly owned subsidiaries of UCG Energy Corporation.  In addition, UCG Energy Corporation owns a 45% interest in Woodward Marketing, L.L.C.  None of the aforementioned companies hold duplicating authority to that which is sought by the instant application.

4. Atmos is a natural gas company providing gas distribution, transmission and transportation service to its retail customers in Colorado, Texas, Louisiana, Kentucky, Missouri, Kansas, Georgia, Iowa, Illinois, Tennessee, Virginia and South Carolina.  Atmos is duly registered with the Colorado Secretary of State as a foreign corporation and is authorized to do business in the State of Colorado.  On December 22, 1993, Atmos was authorized to merge, and did merge, with Greeley by Decision No. C93-1608.  Atmos now operates Greeley as a division of Atmos.

5. Greeley is a public utility subject to the jurisdiction of the Commission and is engaged in, inter alia, the purchase, distribution, transportation, and sale of natural gas in various areas in the State of Colorado.  All operations to be conducted by Atmos under the certificate of public convenience and necessity sought in the instant application shall be under the name of Greeley Gas Company.

6. Atmos requests an order from the Commission granting it a certificate of public convenience and necessity to exercise franchise rights granted to Greeley Gas Company, a Division of Atmos Energy Corp., by the Town of Ault, Weld County, Colorado, pursuant to Ordinance No. 375, Series of 1998.  This ordinance was passed and adopted by the Board of Trustees of the Town of Ault, Colorado on October 13, 1998.  Ordinance No. 375, Series 1998, and granted to Greeley a franchise to, among other things, furnish, sell and distribute gas to the Town and all residents of the Town, as well as to construct, maintain, operate and extend into, within and through the Town all facilities reasonably necessary to furnish, sell and distribute gas to the Town and all residents of the Town.

7. The franchise is granted for a term of 7 years, expiring October 13, 2005, at a rate of 5 percent of all revenues received as defined in the franchise agreement, excluding revenues received from customers with feedstock operation.

8. There are no other public utilities or other entities of like character providing similar services in or near the area involved in this application.

9. The area for which a certificate of public convenience and necessity is requested by this Application has heretofore been served by Greeley, most recently pursuant to franchise authority granted to it by the Town of Ault, Colorado in Ordinance No. 189, Series 1973, adopted by the Town on June 19, 1973.  Because the area has previously been served, the requirement to provide a feasibility study as set forth in Rule 4 CCR 723-1-55(c)(5) is not applicable.  Instead, Atmos has submitted the most recent Balance Sheet and Statements of Income and Retained Earnings for a time period that is no older than six months before the date of the filing of the application.

10. Service to the area for which a certificate of public convenience and necessity is requested herein shall be provided pursuant to the rates and terms and conditions of service set forth in Greeley’s Colo. PUC No. 6-Gas Tariff on file with and approved by the Commission, as may be amended from time to time.  

11. Atmos has the financial ability and is qualified and competent to conduct the utility operations sought under this application.

12. The Commission finds that the application for a certificate of public convenience and necessity for the exercise of franchise rights granted by Ault is in the public interest and should be granted.

13. Sheet No. 10 of Greeley’s Colo. PUC No. 6-Gas Tariff on file with the Commission sets forth the franchise fee and occupation tax percentages which the Company is obligated to pay.  Atmos also requests that it be authorized to file 21st Revised Sheet No. 10 with the Commission as a compliance filing on less than one day notice, to be effective March 1, 1999, in order to implement the new franchise fee payable under the franchise which is the subject of this application.

14. On January 21, 1999, Atmos filed a motion to amend verified application so as to expand the Application to address in more detail its request for the Commission to allow it to file tariffs to change franchise fee on less than one day notice.  On November 25, 1998 Greeley filed Advice Letter No. 410 with the Commission for the purpose of modifying the franchise fee payable to the Town of Ault, Colorado.  On December 1, 1998, Greeley filed Advice Letter No. 410-Amended with the Commission for the additional purpose of modifying the occupation tax percentages payable to the municipalities of Durango and Craig, Colorado for 1999.

15. At its Weekly Meeting during the week of December 20, 1998, Advice Letter Nos. 410 and 410-Amended came before the Commission for consideration, whereupon, the Commission noted that the Company had not made application for a certificate of public convenience and necessity for the exercise of the franchise rights granted by the Town of Ault.  In this regard, the Commission observed that allowing the tariff sheet accompanying the Advice Letter No. 410-Amended to go into effect relative to the Ault franchise fee would be putting the cart before the horse, absent such a certificate.

16. In response to the Commission’s concern, on December 29, 1998, Greeley submitted Second Amended Advice Letter No. 410.  This advice letter reflected Greeley’s intention to maintain the previously effective franchise fee percentage of three (3) percent payable to Ault, but continued to propose modifications to the occupation tax percentages payable to the municipalities of Durango and Craig, Colorado since the proposed changes to the occupation tax percentages did not require an application for a certificate of public convenience and necessity prior to implementation thereof.  At its Weekly Meeting on December 30, 1998, the Commission stated its intention to allow Second Amended Advice Letter No. 410 to go into effect on January 1, 1999.

17. Given that Greeley is required by law to surcharge the franchise fee payable to Ault, among others, it is appropriate that the tariff sheet be updated to reflect the revised franchise fee payable to Ault upon the issuance of a certificate of public convenience and necessity to exercise franchise rights granted by Ault.  By granting relief requested in the application relative to filing a revised Sheet No. 10, Greeley will be able to implement the revised franchise fee payable to the Town in a more timely manner than would be the case if a separate advice letter were required to be filed after the issuance of a certificate to exercise the franchise rights which are at issue in this application.

18. The Commission agrees with Atmos that good cause has been shown for the granting of this motion and that no harm or prejudice will result to any party or customer of Greeley as a result thereof.  Therefore, the motion to amend the instant application is granted.

II. ORDER

A.
The Commission Orders That:

19. The motion to amend the instant application filed by Atmos Energy Corporation is granted.

20. The application filed by Atmos Energy Corporation for a certificate of public convenience and necessity to exercise franchise rights granted to Greeley Gas Company, a Division of Atmos Energy Corporation, in the Town of Ault, Colorado is granted.

21. Greeley Gas Company is authorized to file, on not less than one day notice, the tariffs attached as Appendix A and made a part of this Order.  These tariffs shall be effective for actual gas sales on or after their effective date on March 1, 1999.

22. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
February 10, 1999.
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