Decision No. C99-106

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-317CP
IN THE MATTER OF THE APPLICATION OF CIRIT TRANSPORTATION, INC., D/B/A SHUTTLE KING, 4954 SOUTH DILLON STREET, AURORA, COLORADO 80015, FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.
Decision Denying Rehearing, 
Reargument, or Reconsideration
Mailed Date:  January 25, 1999

Adopted Date:  January 13, 1999
I.
BY THE COMMISSION:

A.
Introduction

1. This matter comes before the Colorado Public Util-ities Commission ("Commission") for consideration of the applica-tion for rehearing, reargument, or reconsideration (“RRR”) to Decision No. R98-1152 filed by Schafer-Schonewill and Associates, Inc., doing business as Englewood Express, Inc. (“Englewood Express”).  By Decision No. R98-1152, an administrative law judge (“ALJ”) for the Commission dismissed the instant application of Cirit Transportation, Inc., doing business as Shuttle King (“Shuttle King”).  In that decision, the ALJ also denied a motion to join the instant application with a new application (Docket No. 98A-449CP) filed by Shuttle King.

2. In its application for RRR, Englewood Express argues that the instant application should not have been dis-missed both as a matter of procedure and as a matter of sub-stance.

3. Now being duly advised in the premises, we will deny the application for RRR filed by Englewood Express.

B.
Findings and Conclusions

1. The instant application was originally filed pro se and sought the authority to provide scheduled and call-and-demand limousine service between Denver International Airport and virtually the entire Denver metropolitan area.  The applica-tion as filed drew several interventions and motions to dismiss.  Four days prior to the scheduled hearing, an attorney entered an appearance on behalf of Shuttle King.  The following day, a request for dismissal of the instant application was filed.

2. Contemporaneously with the filing of the request for dismissal, Shuttle King submitted a new application (Docket No. 98A-449CP) with the assistance of counsel.  The new applica-tion seeks authority to provide only call-and-demand limousine service and requests a greatly reduced service territory designed to generally avoid overlap with the service territories of exist-ing motor carriers.

3. Englewood Express argues that the ALJ should not have granted Shuttle King’s request to dismiss its own case with only three days remaining prior to the hearing.  Alternatively, Englewood Express further believes that the ALJ should have con-solidated the two cases, thereby permitting Englewood Express to use more easily the discovery responses obtained as a part of this matter in the new application docket (Docket No. 98A-449CP).  As a basis for its position, Englewood Express relies on Rule 22(h)(1) of the Commission’s Rules of Practice and Proce-dure, 4 Code of Colorado Regulations (“CCR”) 723-1, which rule provides that requests by applicants to dismiss their own appli-cation which are made within the 45 days preceding the commence-ment of the hearing must be approved by the Commission to ensure, in part, that other parties would not be unduly prejudiced.

4. Upon review of the scope of the two applications filed by Shuttle King, the Commission finds that dismissal of the instant matter by the ALJ was appropriate and should be affirmed.  It appears that the new application (Docket No. 98A-449CP) was filed to facilitate Shuttle King’s desire to obtain authority from the Commission by lessening the potential for opposition through the exclusion of territory served by existing carriers such as Englewood Express.  Moreover, the Commission does not find that the new application was filed in an attempt to further stonewall Englewood Express’ participation in Docket No. 98A-449CP as alleged by Englewood Express in its application for RRR.  Finally, the ALJ delayed ruling on the request for dismissal until the intervenors in this docket had been given an oppor-tunity to file opposition motions.  In light of the above, the Commission finds that Rule 22(h)(1) of the Rules of Practice and Procedure, 4 CCR 723-1, was not abused procedurally.

5. Englewood Express’ second argument suggests that dismissal of this application was substantively erroneous because Englewood Express had already obtained documents and admissions from Shuttle King in the instant matter.  The Commission believes that Englewood Express’ concerns that it will be unable to use this information in the new application (Docket No. 98A-449CP), assuming Englewood Express is permitted to participate in that matter, are not well founded.  The Commission will therefore also deny this aspect of the application for RRR filed by Englewood Express.

II. ORDER

A.
The Commission Orders That:

1. The Application for Rehearing, Reargument, or Reconsideration to Decision No. C98-1152 filed by Schafer-Schonewill and Associates, Inc., doing business as Englewood Express, Inc., is denied.

2. This Decision is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS' WEEKLY MEETING
 

January 13, 1999.
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