Decision No. C99-53

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-273W

in the matter of the application of lake durango water company, inc., to obtain a certificate of public convenience and necessity to provide domestic water service in an area west of the city of durango, la plata county, colorado.

DECISION REFERRING ISSUES WITH DIRECTIONS TO AN ADMINISTRATIVE LAW JUDGE FOR HEARING

Mailed Date:  January 13, 1999

Adopted Date:  November 25, 1998

I.
BY THE COMMISSION:

A.
Statement 

1. This matter comes before the Colorado Public Util-ities Commission (“Commission”) on the motion of Durango West Metropolitan District No. 1 (“Durango West 1”) for an award of fees and costs (“motion”) against Lake Durango Water Company, Inc. (“Lake Durango”). 

2. The motion arises out of three related proceedings before the Commission involving Lake Durango and Durango West 1:  1) Docket No. 95F-446W wherein the Commission determined that Lake Durango was a public utility subject to the jurisdiction of the Commission (“the jurisdictional proceeding”);  2) Docket No. 97S-182W wherein the Commission established the proper rates for Lake Durango (“the rate proceeding”); and 3) Docket No. 97A-273W wherein Lake Durango applied for a certificate of Public Convenience and Necessity (“CPCN”) (“the CPCN proceeding “).

3. The last Commission order in these related pro-ceedings was in the CPCN proceeding on June 5, 1998.  On or about July 23, 1998, Durango West 1 filed its motion for an award of fees and costs relative to all three proceedings.  Lake Durango timely filed written objections to the motion.  For the reasons discussed below, the Commission grants the motion in part, and refers the matter to an Administrative Law Judge (“ALJ”) with directions.    

B.
Facts

1. Durango West 1 is a special district organized and operated under Colorado statutes to provide water and sewer util-ity service and road maintenance for users within the District.  Lake Durango provided water to approximately 736 households, including 181 through Durango West 1.  Lake Durango threatened, in August 1995, to cease services in six months.  In Response, Durango West 1 filed a complaint with the Commission, giving rise to the jurisdictional proceeding before an ALJ.  During the pro-ceeding, Lake Durango called 13 witnesses, including experts.  Lake Durango presented only one witness.

2. At the conclusion of the hearing, the ALJ ruled that Lake Durango was a public utility subject to the juris-diction of the Commission, relying heavily upon testimony pro-vided by Durango West 1.  The minimal testimony of Lake Durango added very little to the decision.  The unappealed ruling, Deci-sion No. R96-631, of the ALJ became the order of the Commission by operation of law. 

3. Lake Durango filed tariffs in response to Commis-sion Decision No. R96-631.  However, the tariffs filed were, in some cases, 300 to 400 percent higher than rates prior to the jurisdictional proceeding, and gave rise to the rate proceeding before an ALJ in early 1997.  Because of a lack of reliable information from Lake Durango, the ALJ was forced to rely almost entirely upon the testimony and expertise of Durango West 1 witnesses.  The decision, which became final in late 1997, ordered Lake Durango to file tariffs by December 11, 1997.  Decision No. C97-1302; see also Decision No. C97-1393.

4. Lake Durango applied for a CPCN in June 1997.  That matter was dismissed upon the January 1998 motion of Lake Durango, after intervention by Durango West 1.  Decision No. R98-165; see Decision No. C98-425 and Decision No. C98-573.   How-ever, for other reasons, the last order by the Commission in the matter was not entered until June 1998.  Shortly thereafter, Durango West 1 filed its motion for fees and costs in the three related cases.   

C.
Discussion

1. Lake Durango generally argues that the motion was so untimely as to be barred as a matter of law.   

2. Specifically, the primary argument is that the motion is procedurally, and in a round about fashion, juris-dictionally barred through Rule 121 § 1-22 of the Colorado Rules of Civil Procedure (“Rule 121”).  Without establishing that Rule 121 is applicable to Commission proceedings, Lake Durango begins its argument by claiming that pursuant to Rule 121 a motion for attorney fees in a district court “must be filed within 15 days after the entry of judgment.”  Lake Durango then moves to argue that Rule 121 controls in Commission proceedings.  

3. First, Lake Durango’s Rule 121 argument is that Commission Rule 4(a)(4), 4 Code of Colorado Regulations 723-1, incorporates by reference the State Administrative Procedure Act (“APA”), § 24-4-101, et seq., C.R.S..  The rule states that the APA shall apply to the “work, business, proceedings, and func-tions of the Commission...”  That rule leads Lake Durango to § 24-4-105(4), C.R.S. (“section 105”):

Any agency conducting a hearing ... shall have author-ity to : ... award attorney fees for abuses of dis-covery procedures or as otherwise provided under the Colorado rules of civil procedure; and take any other action authorized by agency rule consistent with this article or in accordance, to the extent practicable, with the procedure in the district courts... 

Lake Durango here appears to argue that the Commission’s author-ity to assess fees and costs arises from the above section.  How-ever, Lake Durango later admits that the Commission’s authority to assess fees and costs emanates from the Colorado Constitution.  Nevertheless, Lake Durango claims that § 105 restricts the authority of the Commission to assess fees and costs.  We are not persuaded.  

4. As admitted by Lake Durango, the Colorado Supreme Court has found that the Commission’s authority to grant fees and costs emanates from the Colorado Constitution, Art. XXV and the Commission’s organic statute, specifically §  40-3-102, C.R.S.  Mountain States Telephone and Telegraph Company v. Public Utili-ties Commission, et al., 195 Colo. 130, 576 P.2d 544, 547 (1978);  Colorado-Ute Electric Association v. Public Utilities Commission, 602 P.2d 861, 868 (Colo. 1979) (“commission has broad constitu-tional and statutory discretion to determine when attorneys’ fees should be awarded...“).  The Commission exercises this authority in allowing utilities to recover attorney fees and costs as proper operating expenses in rate increase cases, and in granting fees and costs to parties participating in cases before the Com-mission.  Mountain States, 576 P.2d at 547. 

5. Lake Durango’s argument is that a general refer-ence in the APA, § 105, specifically restricts the broad powers granted to the Commission in its organic statute and the Colorado Constitution.  The argument is untenable.  

6. If § 105 were read as a limiting provision as advocated by Lake Durango, the broad constitutional and statutory discretion consistently recognized by the Colorado Supreme Court would be meaningless.  The case law affirming the Commission standards for attorney fees, see infra, would be nonsensical.  Lake Durango cites neither cases nor specific statutes supporting its argument.  That our authority to assess fees and costs arises from or is limited by § 105 does not fit with existing law.  

7. Even if Rule 121 were applicable, Lake Durango’s statement that any motion for fees “must be filed within 15 days after the entry of judgment” is incorrect.  Rule 121 provides general guidelines to district courts in their consideration of  requests for assessments of fees and costs.  Roa v. Miller, 784 P.2d 826, 830 (Colo. App. 1989).  A violation of the rule does not provide a jurisdictional bar to an award of fees and costs.  Forness v. Blum, 796 P.2d 496, 498 (Colo. App. 1990).  To the contrary, Rule 121 specifically allows a court to grant a greater time within which to file for fees and costs.  Id.; Colo. R. Civ. P. 121 § 1-22.  Even if applicable, Rule 121 would not, as Lake Durango argues, require denial of the motion as a matter of law.  

8. The second argument of Lake Durango is that Colorado Constitution, Art. II, § 11 bars the motion.  The provi-sion prohibits retrospective legislation that:  

takes away or impairs vested rights acquired under existing laws, or creates a new obligation, imposes a new duty, or attaches a new disability, in respect to transactions or considerations already passed.

Lake Durango argues that the imposition of fees and costs here “would retrospectively impose ... [a] new  obligation in respect to transactions already passed...”  Response of Lake Durango Water Company, Inc. to Durango West District No. 1’s Motion for Consolidated Award of Fees and Costs at 7.  The argument is con-fusing at best.

9. The transactions already passed are the establish-ment of jurisdiction by the Commission and the establishment of proper tariffs.  The jurisdiction of the Commission is not changed by a granting or denial of fees and costs; the argument has no relevance to the jurisdictional proceeding.  Lake Durango seems to argue that it is the tariffs established that will be retroactively changed by a granting of the motion for fees and costs.  There is nothing to indicate that the rates established would be affected by a granting of the motion.  New rates may be proposed by Lake Durango, but that would be a different issue.    

10. In fact, the argument being made is that if Lake Durango had known it might have to pay fees and costs, it might have included these expenses as part of its rate case.  However, this is not retrospective ratemaking.  Lake Durango essentially argues that any fees must be imposed simultaneously with rate calculations or the assessment is unconstitutional.  That argu-ment is without merit.      

11. The remainder of Lake Durango’s arguments are fact based.  Primarily, Lake Durango argues equity:  that it would be inequitable to allow Durango West 1 to wait this long before filing for fees and costs; that it would be inequitable to allow such a large assessment that would, in Lake Durango’s view, be charged against the consumers; that Durango West 1’s bad faith arguments are without merit.  Such considerations are matters of fact to be considered at hearing.

12. As noted above, the Commission’s authority to grant fees and costs emanates from Colorado Constitution, Art. XXV, delegating to the Commission the legislative authority and power to regulate public utilities rates.  Mountain States Telephone and Telegraph Company v. Public Utilities Commission et al., 195 Colo. 130, 576 P.2d 544, 547 (1978).  The Commission has exercised its authority in granting fees and costs to parties opposing utilities.  Id. at 547.  

13. In granting fees and costs to parties, the Commis-sion follows certain standards:

[1.]
The representation of the [requesting party] and the expenses incurred relate to general consumer inter-ests and not to a specific rate or preferential treat-ment of a particular class of ratepayer.

[2.]
The testimony, evidence and exhibits introduced in this proceeding by the [requesting party] have or will materially assist the Commission in fulfilling its statutory duty to determine the just and reasonable rates....

[3.]
The fees and costs incurred ... for which reim-bursement is sought are reasonable charges for the services rendered on behalf of general consumer inter-ests. 

Id. at 548.  By their very nature, the above standards are mixed questions of fact and law.  However, there is sufficient informa-tion in the record to allow the Commission to make some prelimi-nary determinations before referring the matter to an administra-tive law judge for a final determination.

14. The first issue is whether the representation by Durango West 1 related to general consumer interests.  We find that Durango West 1’s representation benefited the general con-sumers served by Lake Durango.  Clearly, the proceedings ini-tiated and the work done by Durango West 1 affected hundreds of customers other than Durango West 1 by establishing the Commis-sion’s jurisdiction over Lake Durango.  Seventy-five percent of the hundreds of the households affected in the proceeding could be considered general consumers with no relationship to Durango West 1, and Durango West 1’s advocacy benefited them as much as it did Durango West 1.  This same analysis applies to the rate proceeding.    

15. Durango West 1’s advocacy in the rate proceeding affected the interests of hundreds of consumer households unrelated to Durango West 1.  Through the efforts of Durango West 1 the rates of all Lake Durango consumers were affected, not just the customers served through Durango West 1.   

16. The second issue is whether the work of Durango West 1 was of material assistance to the Commission.  We find this criteria, too, is met.  The Commission’s decisions, espe-cially in the jurisdictional and rates proceedings, relied upon the testimony of the expert and lay witnesses provided by Durango West 1.  Decision No. R96-631 and Decision No. C97-1302; see Decision No. R97-969.

17. There remains the question of whether the specific claims by Durango West 1 are reasonably related to the proceed-ings and are reasonable.  This is a question of fact that the Commission cannot answer absent an evidentiary hearing.  Lake Durango has raised concerns about the timeliness and equities of the motion which should be taken into account as to the rea-sonableness of the motion.  These matters may be raised at the hearing before the ALJ.  However, we find that Durango West 1’s motion states sufficient grounds for some award of fees and costs.  

D.
Findings and Conclusions

1. Durango West 1’s legal representation in the jurisdictional and rates proceedings related to general consumer interests, not just the special interests of Durango West 1.  

2. Durango West 1’s legal representation in the jurisdictional and rates proceedings were of material aid in the factual and legal determinations by the Commission.  

3. All other issues relating to Durango West 1’s motion may be addressed by the parties through the presentation of evidence and argument at the hearing before the ALJ.  

II. ordER

A.
The Commission Orders That:

1. The motion of West Metropolitan District No. 1 for an award of fees and costs is referred to an administrative law judge for an evidentiary hearing and decision in accord with the above findings.      

2. This Order is effective upon its Mailed Date.  

B.
ADOPTED IN THE COMMISSIONER’S DELIBERATION MEETING
November 25, 1998.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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