Decision No. C99-48

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98C-414G

regarding the investigation of k n gas gathering, inc.

Ruling On Exceptions And Order Vacating Stay

Mailed Date:  January 13, 1999

Adopted Date:  December 9, 1998

I. BY THE COMMISSION:

A.
Statement

This matter comes before the Commission for considera-tion of Exceptions to Decision No. R98-1053 filed by Trigen-Nations Energy Company, L.L.L.P. (“Trigen”), and Exceptions to Decision No. R98-1095 filed by Public Service Company of Colorado (“Public Service”).  In the exceptions, Trigen and Public Service object to the Administrative Law Judge’s (“ALJ”) decisions deny-ing their respective requests for intervention in this proceed-ing.  Additionally, on our own motion, we here consider whether the ALJ’s decision to stay these proceedings (Decision No. R98-1213-I) should be vacated.  Now being duly advised in the prem-ises, we grant the exceptions and vacate the stay issued by the ALJ.

B.
Exceptions to Decision No. R98-1053

1. The instant case concerns the issue of whether KN Gas Gathering, Inc. (“KNGG”), the Respondent in this proceed-ing, is a public utility subject to the Commission’s jurisdiction as a result of its ownership and operation of a certain natural gas pipeline.  In Decision No. R98-1053, the ALJ denied Trigen’s Petition for Intervention on the grounds that the intervention constituted an attempt to collaterally attack the Commission’s decisions issued in Docket No. 97F-241G.
  However, Trigen’s Amended Petition for Intervention--the amended petition was filed within the original time set for filing requests for intervention--stated that one of its grounds for intervention was its status as a customer of KNGG over the subject pipeline.

2. We conclude that Trigen, particularly in its Amended Petition for Intervention, has stated sufficient grounds for intervention.  Therefore, the exceptions to Decision No. R98-1053 will be granted, and Trigen’s request for intervention in this case will be approved.

C.
Exceptions to Decision No. R98-1095

1. In Decision No. R98-1095, the ALJ also denied Pub-lic Service’s request for intervention in this case.  As grounds for this ruling, the ALJ reasoned that Public Service improperly seeks to expand the scope of this show cause proceeding to investigate KNGG facilities other than the specific pipeline dis-cussed in the Order to Show Cause (Decision No. C98-962).  Public Service excepts to this decision.

2. Public Service, in its exceptions, first argues that it has a “direct and substantial interest” in this matter, even assuming the scope of this proceeding is as narrow as articulated by the ALJ.  Thus, Public Service contends, it is legally entitled to intervene in this case.  Additionally, Public Service argues that the ALJ’s view of the nature of this investi-gation is unduly narrow.  Public Service suggests that the Order to Show Cause puts at issue whether the Commission has jurisdic-tion over all gas transportation facilities and operations of KNGG, including facilities other than the pipeline specifically discussed in the Order to Show Cause.  As such, Public Service argues, the ALJ erred in denying its request for intervention on the basis that the Petition to Intervene impermissibly sought to expand the scope of these proceedings.  The exceptions finally request that, if this show cause proceeding is limited to the pipeline facilities specifically discussed in Decision No. C98-962, the Commission should treat its Petition to Intervene as a complaint under § 40-6-108, C.R.S., and establish appropriate procedures for consideration of this complaint.  KNGG has filed its response opposing Public Service’s exceptions.

3. We agree with Public Service that it does have a direct and substantial interest which may be affected by the Commission’s decision in this matter.  The Petition to Intervene and the exceptions correctly point out that this show cause action--even if limited in the manner contemplated in Decision No. R98-1095--directly implicates Public Service’s financial interests.  Notably, the subject pipeline is located in the territory now served by Public Service, and may be utilized by KNGG to provide services similar to those offered by Public Serv-ice.  As such, those facilities may be used by KNGG and end-users to bypass Public Service’s regulated operations.  Therefore, the existence and operation of these other pipeline facilities in Public Service’s certificated territory (i.e., the pipeline dis-cussed in the Order to Show Cause) could cause economic harm to Public Service.

4. Section 40-6-109(1), C.R.S., authorizes any per-son, firm, or corporation who is “interested in or affected by” any order that may be entered in a Commission proceeding to examine and cross-examine witnesses and to introduce evidence at such proceeding.  See Yellow Cab Cooperative Association v. Public Utilities Commission, 869 P.2d 545, at 549-550 (Colo. 1994).  In light of the nature of Public Service’s direct inter-ests in this case, we will grant its exceptions; the Petition to Intervene will, as a result, also be granted.

5. As for the arguments regarding the scope of this proceeding, we now clarify:  The ALJ correctly concluded that the purpose of this docket, as noticed in Decision No. C98-962, is not to decide the Commission’s jurisdiction over facilities other than those pipeline facilities specifically discussed in the Order to Show Cause.  Public Service’s suggestion to expand this case to consider our jurisdiction over all KNGG operations and facilities would raise substantial questions regarding the ade-quacy of the notice contained in the Order to Show Cause.  Similarly, Public Service’s alternative request to construe its Petition to Intervene as a formal complaint would also raise significant questions regarding the legality of these proceed-ings.  If Public Service desires that the Commission rule upon the regulated status of KNGG facilities other than those dis-cussed in the Order to Show Cause, it should follow the pro-cedures relating to the filing of formal complaints before the Commission.

6. We do note, however, that the suggestion that the present case is merely “a proceeding to enforce the findings in Docket No. 97F-241G” (KNGG response to exceptions, at 4) is also incorrect.  The purpose of this proceeding, as explained in the Order to Show Cause, is to investigate whether KNGG has become a public utility as a result of its ownership and operation of the subject pipeline.  That is, this proceeding concerns KNGG’s, not Trigen’s activities.  Whether KNGG’s ownership and operation of the subject pipeline facilities is identical to Trigen’s, and whether those specific actions constitute public utility activ-ities are matters to be determined based upon the evidence in this case.

D.
Order Vacating Stay

1. In Decision No. R98-1213-I, the ALJ granted, in part, the motion by Commission Staff and KNGG to stay these proceedings.  The motion for stay by Staff and KNGG suggested that the instant case be held in abeyance pending completion of judicial review of the Commission’s orders in Docket No. 97F-241G.  As noted above, we concluded in Docket No. 97F-241G that Trigen’s ownership and operation of the pipeline at issue here constituted public utility activity subject to our jurisdiction.  The present show cause proceeding has been initiated against KNGG due to its purchase of the pipeline previously owned by Trigen.  Decision No. R98-1213-I (page 3) granted the request for stay until the order in Docket No. 97F-241G is “administratively final and the parties to that proceeding have been afforded an oppor-tunity to seek a judicial stay of the Commission’s decision (in Docket No. 97F-241G).”

On our own motion, we will vacate the ALJ’s stay and direct that this case proceed in an expeditious manner as is consistent with the needs of the parties.
  We take this action since substantial doubt exists that any judicial proceedings concerning the public utility status of Trigen (from Docket No. 97F-241G) will be dispositive of the public utility status of KNGG.  Specifically, we note that whether KNGG is subject to our jurisdiction is largely dependent on facts specific to the manner 

2. in which it is operating and intends to operate the subject pipe-line.
3. We further note that some of the arguments made by Trigen, in Docket No. 97F-241G, in support of its contention that it did not engage in public utility activity likely do not apply to KNGG’s ownership and operation of the pipeline.  For example, Trigen contended that it was neither a “pipeline corporation” nor a “gas corporation”, as these terms are used in § 40-1-103, C.R.S., since its primary business is the production of electric power through cogeneration facilities.  In contrast, KNGG is, according to our information and belief, both a gas and pipeline corporation inasmuch as it is substantially engaged in the gas and pipeline business, irrespective of its ownership and opera-tion of the subject pipeline.
  Trigen, in Docket No. 97F-241G, suggested that it was not a public utility since its ownership and operation of the pipeline was incidental to its primary business of producing electricity for a number of Coors entities; KNGG, insofar as we are aware, has no similar relationship to the Coors entities and, therefore, can make no such claim.  In Docket No. 97F-241G, Trigen also argued that it did not serve the public through the pipeline
 since those facilities were only used to transport natural gas for itself and the Coors entities as part of a larger business arrangement which was unrelated to any public utility activity.
  Again, nothing in the present record indicates that KNGG can rely on such arguments.

4. In short, the motion for stay is apparently based on the premise that a court’s reversal of the Commission’s deci-sion regarding Trigen (i.e., the decisions in Docket No. 97F-241G) would dispose of this proceeding concerning KNGG.  For the reasons explained here, no good reason exists to accept that premise.

5. As for the ALJ’s conclusion that these proceedings should be stayed pending the entry of a final decision in Docket No. 97F-241G,
 we also conclude that this is an insufficient rea-son to delay this case for the reasons discussed above.  That is, significant doubt exists whether decisions concerning Trigen’s status as a public utility will be dispositive of KNGG’s status.

6. The Order to Show Cause explains that good cause exists to believe that KNGG is presently engaging in activity subject to the Commission’s jurisdiction without complying with applicable laws.  We find that the instant investigation should proceed with all due speed, and should not be stayed.  Therefore, the stay granted in Decision No. R98-1213-I will be vacated.

E.
Ruling on Motions

1. On December 4, 1998, Public Service filed its Motion to Strike Response of K N Gas Gathering, Inc., or, in the Alternative, Motion for Leave to File Reply.  The motion to strike will be denied; however, the motion for leave to file a reply will be granted.

2. On December 8, 1998, Colorado Interstate Gas Company filed its Petition to Participate as Amicus Curiae.  Good grounds having been stated, the motion will be granted.

ii.
order

A.
The Commission Orders That:

1. The Exceptions of Trigen-Nations Energy Company, L.L.L.P. to Decision No. R98-1053 are granted consistent with the above discussion.

2. The Exceptions of Public Service Company of Colorado to Decision No. R98-1095 are granted consistent with the above discussion only, and are otherwise denied.

3. The stay of proceedings granted in Decision No. R98-1213-I is vacated.

4. The Motion to Strike Response of K N Gas Gather-ing, Inc., or, in the Alternative, Motion for Leave to File Reply filed by Public Service Company of Colorado is granted consistent with the above discussion only, and is otherwise denied.

5. The Petition to Participate as Amicus Curiae filed by Colorado Interstate Gas Company is granted.

6. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 9, 1998.
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III.
COMMISSIONER R. BRENT ALDERFER DISSENTING IN PART
I dissent from the portion of the majority decision vacating the stay of proceedings approved by the Administrative Law Judge (“ALJ”).  I agree with the ALJ’s reasoning in Decision No. R98-1213-I in all respects.  Therefore, I would affirm the stay until the parties to Docket No. 97F-241G have had an opportunity to seek a judicial stay of the Commission’s decisions in that pro-ceeding.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



R. BRENT ALDERFER
________________________________
Commissioner

� As explained in Decision No. R98-1053, the Commission, in Docket No. 97F-241G, found that Trigen became a public utility through its ownership and operation of a certain natural gas pipeline.  This show cause proceeding was initiated against KNGG since it purchased the pipeline from Trigen, and is presently operating those facilities.


� The suggestion to consolidate a formal complaint concerning KNGG with the instant case must, of course, be made by formal request in any new proceeding initiated by Public Service.


� We note that, although the scope of this proceeding is to investigate and issue a ruling relating to those facilities discussed in the Order to Show Cause, it may be that evidence concerning other KNGG facilities (e.g., KNGG having interconnected the subject pipeline to other facilities to permit it to serve new end-users) will be relevant to whether it has become a public utility in its operation and ownership of the facilities specifically at issue here.


� The specific procedural schedule shall be established by the ALJ in consultation with the parties.


� Of course, the purpose of the hearings in this case is to allow for the full presentation of the pertinent facts to the Commission.


� As explained in Docket No. 97F-241G, use of the pipeline facilities “for the purpose of supplying the public” (§ 40-1-103, C.R.S.) is one of the criteria for determining whether an entity is a public utility.


� For reasons explained in Docket No. 97F-241G, we concluded that Trigen, notwithstanding these and other arguments, had become a public utility.


� The Commission recently granted Trigen’s and KN’s applications for rehearing, reargument, or reconsideration only to modify Decision No. C98-1084 in one minor respect.  However, the conclusion that Trigen did engage in public utility activity was affirmed in our most recent order in Docket No. 97F-241G.


� To the extent the parties wish to rely on the legal principles articulated in Docket No. 97F-241G for purposes of the present case, we note that while that docket is not yet final as a procedural matter, the Commission’s discussion of the applicable legal standards (in Decision Nos. C98-1084 and C98-687) have been consistent.  Moreover, that docket will almost certainly be final in the very near future.
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