Decision No. C99-32

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96a-329T

in the matter of:  tcg colorado petition for arbitration pursuant to § 252(() of the telecommunications act of 1996 to establish an interconnection agreement with u s west communications, inc.

DOCKET NO. 96A-345T

in the matter of the interconnection contract negotiations between at&t communications of the mountain states, inc., and u s west communications, inc., pursuant to 47 U.S.C., Section 252.

DOCKET NO. 96A-356T

in the matter of icg telecom group inc. PETITION for arbitration pursuant to section 252(b) of the telecommunications act of 1996 to establish certain terms and conditions of an interconnection agreement with u s west communications, inc.

ORDER Accepting u s west communications, inc.’s FOURTH FILING of Service Standards 
and related enforcement provisions 
and vacating pREVIOUS FINDING THAT 
U S WEST COMMUNICATIONS, INC., HAd FAILED TO NEGOTIATE IN GOOD FAITH PURSUANT TO
THE TELECOMMUNICATIONS ACT OF 1996

Mailed Date:  January 8, 1999

Adopted Date:  December 3, 1998

I.
BY THE COMMISSION

A.
Statement

1.
This matter comes before the Commission for con-sideration of the fourth filing of service standards and related enforcement provisions made on April 7, 1998 by U S WEST Communications, Inc. (“USWC” or “Company”).  In this filing, USWC stated that it had provided the competitive local exchange car-riers (“CLECs”) with its internal and external performance indi-cators as well as the objectives associated with these indi-cators.  According to the Company, USWC considers its internal standards, objectives, and indicators to be confidential and com-petitively sensitive but is willing to make this information available to the CLECs under the terms of the protective agree-ment in these dockets. USWC also requested that the Commission rescind its prior finding in Decision No. C97-428 that the Com-pany has violated § 252(b)(5) of the Telecommunications Act of 1996 (“Act”).  

2.
As we previously explained in Decision Nos. C97-74, C97-428, and C97-897, this compliance filing by the Company is necessary pursuant to our directive in Decision Nos. C96-1186, C96-1206, and C96-1231
 that USWC make known “standards presently utilized by USWC in the provision of its own services ...” and that “those service standards and related enforcement provisions presently applicable to the Company or relied upon by the Company shall be filed [by USWC] with the Commission and served upon each Petitioner. ...”

3.
On December 30, 1996, USWC made its first filing of service standards and related enforcement provisions pursuant to our order.  In Decision No. C97-74, we rejected that initial filing as being non-responsive in that it appeared to be no more than a re-statement of the USWC proposed service standards to be used by the CLECs in monitoring the Company. USWC was again ordered to file all standards and benchmarks used by the Company for its services or facilities.

4.
On February 7, 1997, USWC made its second filing of service standards and related enforcement provisions pursuant to our order.  In essence, the second filing by USWC suffered from the same defect as the first filing in that it focused on advocacy of the USWC proposed performance standards to be used in monitoring of USWC by the CLECs, rather than reporting those standards presently utilized by USWC in the provision of its own services.  By Decision No. C97-428, the filing was rejected as being non-responsive to our order.  As more fully explained in Decision No. C97-428, we found that the responses by USWC to our informational request requirements under § 252(b)(4) of the Act constituted a failure to negotiate in good faith on the part of the Company as defined within § 252(b)(5) and § 251(c)(1) of the Act.  

5.
On June 2, 1997, USWC made its third filing of service standards and related enforcement provisions pursuant to our order.  In Decision No. C97-897, we rejected this filing as being provided in a form that made it too difficult to determine whether the provided information was a bona fide attempt to meet the requirements of our order.  Since we determined that this filing was still not in accordance with the intent of our order, we continued our previous finding that USWC had violated § 252(b)(5) of the Act.  

6.
Subsequent to the USWC filing on April 7, 1998 (i.e., the current filing), AT&T Communications of the Mountain States, Inc. (“AT&T”), filed its Motion to Establish a Reply Schedule to USWC's Fourth Filing of Internal Standards and Benchmark.  On April 30, 1998, the Commission issued Decision No. C98-428 granting any interested party the opportunity to com-ment on the USWC filing on or before May 8, 1998.  On that date, a joint response was received from AT&T, ICG Telecom Group, Inc. (“ICG”), Teleport Communications Group-Colorado (“TCG”), and MCImetro Access Transmission Services, Inc. ("MCI") (collectively "Joint Respondents") contending that the USWC filing had again failed to meet the objective of our Order.  On May 18, 1998, USWC filed a motion for Leave to File a Reply Brief.  This motion was granted by Decision No. C98-499 which allowed USWC to file a reply by June 6, 1998.  On that date, USWC filed its Reply to Joint Response Regarding Fourth Filing of Internal Standards and Benchmarks. 

7.
Now being duly advised in the premises, we will approve the USWC filing as complying with the requirements of Decisions Nos. C96-1186, C96-1206, and C96-1231.  With this fil-ing, we see no further reason to continue our previous finding that the Company had failed to negotiate in good faith as defined in the Act.  

B.
Discussion

1. As more fully described in Decision No. C97‑74, this matter results from the Commission’s consideration of the Petitions for Arbitration filed by AT&T in Docket No. 96A‑345T; by ICG in Docket No. 96A-456T; by TCG in Docket No. 96A-329T; by MCI in Docket No. 96A-366T; and by MFS Communications Company, Inc., in Docket No. 96A-287T.
  In our order, we required that those service standards
 and related enforcement provisions pres-ently applicable to the Company or relied upon by the Company were required to be filed with the Commission and served upon each Petitioner within 30 days of the effective date of the indi-vidual orders in the arbitration proceedings.

2. In Decision No. C97-897 (¶6 page 5, ¶16 page 15, and ¶19 page 17), we rejected the third filing by USWC as not being in compliance with our order in that the format used by the Company made it too difficult to reasonably assess whether the filing was a bona fide attempt to meet the requirements of our order.  We also continued our prior finding that the responses by USWC constituted a failure to negotiate in good faith as defined in § 252(b)(5) and § 252(c)(1) of the Act.
  

3. On April 7, 1998, USWC made its fourth filing of service standards and enforcement provisions, which, it stated, comprehensively provided in a "user-friendly" format, the exter-nal and internal performance indicators and objectives utilized by the Company in managing its business. Although not required by prior Commission orders, USWC stated that it had also included actual results for various categories of indicators in its fil-ing. USWC stated that it had responded to the issues and concerns raised in the prior Commission orders as well as those of the CLECs in this filing.  It also noted, that unlike its prior filing, it was making all information in the filing available to the CLECs as long as this was governed by the protective agree-ments in these dockets.  

4. USWC requested that this information be accepted as complying with the previous Commission orders and that the Commission rescind its order finding that USWC had violated § 252(b)(5) of the Act.

5. On May 8, 1998, the Joint Respondents filed their Joint Response to U S WEST Communications, Inc Fourth Filing of Internal Standards and Benchmarks. The Joint Respondents con-tended that the re-filed material still does not comply with the ordering provisions of Decision No. C97-897 and specifically note that:

(1) there were no internal benchmarks or performance standards for unbundled network elements ("UNEs");

(2) there was no indication of the extent to which USWC was compliant with standards insofar as such were made available by USWC;

(3) the claims of and justification for confidentiality by USWC appear to have been addressed in this filing;

(4) rather than require USWC to submit another filing, the Commission should convene a task force to investi-gate a list of potential UNE measurements; and

(5) the Commission should not rescind, as requested by USWC, its previous decisions regarding USWC’s com-pliance with our order. 

6. In its reply to the comments of the Joint Respon-dents, USWC stated that assertions that it is withholding infor-mation on measurements are baseless.  USWC contended that it was not required to develop future measures for UNEs in this docket, only to report what measurements it currently uses in its busi-ness.  With respect to comments regarding standards applicabil-ity, USWC stated that Appendix D addresses concerns of the CLECs and that face-to-face meetings of subject matter experts is already occurring.   

7. In regard to the claim by the Joint Respondents that USWC could have designated more measurements as being appli-cable to UNEs, we agree with USWC that the focus of our order was on requiring USWC to report measurements used in its current business.  It appears that the basis of the Joint Respondents’ contention is that in Appendix D to its report, USWC offers the opinion that only two existing measurements are suitable for UNE reporting.  With respect to this contention, we note that this is and was merely gratuitously offered as the opinion or advocacy of USWC.  In requiring USWC to provide this filing, the limited intent of our order was to assist this Commission as well as the CLECs in development of potential rules in Docket No. 97R-153T and to assist us and the CLECs in monitoring USWC’s provision of nondiscriminatory services under the ACT.
  The proper forum for USWC or the Joint Respondents to advocate development or designa-tion of measurements applicable to UNEs is in Docket No. 97R-153T or in an interconnection agreement not here.

In this same vein, the proposal of the Joint Respondents to form a task force to review USWC's internal meas-ures and propose potential measures for UNEs is beyond the scope of our order.  Again, the proper forum for consideration of this 

8. type of proposal is Docket No. 97R-153T.  During our delibera-tions in that docket, we will consider this proposal. 

9. In claiming that there was no indication as to whether USWC is compliant with industry standards to the extent such were described in the filing, the Joint Respondents advo-cated that a mechanism be established to determine under what conditions and for what facilities the referenced standards apply. 
  In reviewing the filing by USWC, it appears that the Company did discuss certain specific industry technical standards and the degree of implementation in its system in Appendix B of its filing.  This material appears to offer a reasonably informa-tive summary of the industry standards currently relied upon, as described by the Company, for daily operations.
  With respect to the Joint Respondents’ request for a mechanism to determine under what conditions standards apply, we note that this issue is already under consideration in Docket No. 97R-153T and is not the focus of this compliance filing requirement.
  

10. The Joint Respondents also stated that USWC has addressed their concerns with respect to claims of confidential-ity for the measurements.  As previously noted, the USWC proposal is to provide its internal objectives to the CLECs under the protective agreement in effect for these dockets.  Relative to the issue of claimed confidentiality of data, we will accept the filing proposal as put forth by USWC.
  In this regard, we emphasize that in accepting this information under a claim of confidentiality, we are not ruling that the information is in actuality confidential.
  Upon the effective date of this Deci-sion accepting this filing, these dockets will be closed and the provisions of the protective agreements, as was proposed by USWC, will guide the return of confidential information, including the current filing.  However, if CLECs should desire to continue to use the information contained in this fourth filing in their interactions with USWC on issues of nondiscrimination, as we had originally contemplated, we believe they should have access to this particular filing by USWC under the applicable nondisclosure clause of their interconnection agreements.

11. We do agree with the request of the Joint Respon-dents that the Commission not rescind, as requested by USWC, our previous decisions regarding the compliance filings in these dockets by USWC.  In particular, we note that our vacating of our previous finding that the Company had violated § 252(b)(5) of the Act is only effective on the date of this Decision.    

II.
ORDER

A.
The Commission Orders That:

1. U S WEST Communications, Inc.’s Fourth Filing of Internal Standards and Benchmarks, made on April 7, 1998 is accepted as being in compliance with our order as described in this Decision. 

2. As of the effective date of this Decision, we vacate our prior finding that U S WEST Communications, Inc., is in violation of § 252(b)(5) of the Telecommunications Act.

3. These dockets are closed upon the effective date of this Decision. 

4. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 3, 1998.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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� Collectively referred to within this Decision as our “Order.”


� Pursuant to the provisions of the Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 70, codified at 47 U.S.C., the petitions requested that we arbitrate certain unresolved issues between the Petitioners and USWC relating to the rates, terms, and conditions for interconnection, unbundling of network elements, and resale of telecommunications services.


� This was to have included standards relied upon by the Company for evaluating its performance in such areas as billing and electronic data interface availability, as well as the normal measurements of network performance used by USWC.


� See ¶ 24, page 5 of Decision No. C97-897. 


� See ¶4, page 4 of Decision No. C97-74.


� As noted in the USWC Reply, the first two compliance filings were rejected for proposing measurements rather than reporting those currently used by the Company.


� See pp. 13-14 of the Joint Response.


� We note that this approach by USWC differs considerably from the lists of standards publications submitted by it in the third compliance filing.


� See proposed Rule 4 Code of Colorado Regulations (“CCR”) 723-2-26.4.1 and 4 CCR 723-2-26.4.4 in the Attachment to Decision No. C98-708 in Docket No. 97R-153T.  While it is unclear from the proposal of the Joint Respondents (page 14 of the Joint Response), whether they are advocating that this Commission develop equipment technical standards, as alleged on page 10 of the USWC Reply, we note that the proposed rules in Docket No. 97R-153T do not contemplate this, and this approach has not been advocated by the various CLECs participating in that proceeding.    


� Here we use the term "accept" in the same manner as described by proposed Rule 3.1.2 in Attachment A to Decision No. C98-1085 in the Matter of Rules Regarding the Confidentiality of Information Submitted to the Colorado Public Utilities Commission.


� We are not certain as to the rationale of USWC for designating all of Tabs 16 and 17 as confidential, because this appears to contain material from certain Rules of the Commission as well as performance indicators and results from the Alternative Form of Regulation ("AFOR") Plan for USWC.  While we will accept this material as filed, it is highly unlikely that all of it would be determined to be so as such designation is contrary to our discussion in ¶ 16 on pp. 10-11 of Decision No. C97-428 and also appears to violate our determination in Decision No. C94-1145 that the results for the AFOR service indicators are to be public.      


� See, for example, § 22 of Part A of the MCI and USWC Interconnection Agreement.
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