Decision No. C99-31

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97C-432T
Regarding The Investigation Of (1) U S WEST’s interconnection mediated access system for compliance with the telecommunications act of 1996, the FCC’s first Report and Order, and pertinent Commission directives related thereto (2) whether the commission should order the implementation on or before december 31, 1997, of an electronic data interchange system or other available long-term solutions for access to u s West’s Operations support SYSTEMS.
ruling on exceptions
Mailed Date:  January 8, 1999

Adopted Date:  January 6, 1999

I.
BY THE COMMISSION:

A. Statement

1. By Recommended Decision No. R98-810, an Admin-istrative Law Judge (“ALJ”) accepted the Revised Stipulation and Settlement Agreement (“Stipulation”) reached between U S WEST Communications, Inc. (“U S WEST” or “the Company”), and the Staff of the Colorado Public Utilities Commission (“Staff”).  Excep-tions were filed by the Colorado Office of Consumer Counsel (“OCC”) and by AT&T Corporation of the Mountain States, MCI Tele-communications Corporation and its wholly-owned subsidiary MCIMetro Access Transmission Services, Inc., Teleport Communica-tions Group of Colorado, Sprint Communications Company, L.P., and McLeodUSA Telecommunications Services, Inc. (collectively “CLECs”).  

2. The CLECs also filed a motion for waiver of Rule 22 of the Commission Rules of Practice and Procedure to exceed the 30-page limit for their exceptions.  The Commission will grant this waiver.  Responses to the exceptions were filed by U S WEST and Staff.

B. Summary of Stipulation

1. Under the terms of the Stipulation, U S WEST would be required, by a date certain, to deliver certain function-alities for both its Interconnect Mediated Access system and its Electronic Data Interchange system.  The 26 functionalities required under the Stipulation have deployment dates ranging from April 30, 1998 to February 28, 1999. 

2. In addition, the Company would be required to file monthly status reports with the Commission regarding the 26 functionalities.
  For those functionalities not delivered by February 28, 1999, U S WEST would waive all non-recurring charges for orders placed on the respective interface until such time as the interface is deployed.   Furthermore, the Company agreed not to make a request to provide any in-region interLATA service in Colorado at either the Federal Communications Commission (“FCC”) or the Colorado Public Utilities Commission under § 271 of the Federal Telecommunications Act of 1996 (“the Act”) until all functionalities contained in the Stipulation are deployed.

3. Finally, under the Stipulation, in order to deter-mine whether or not the Operational Support Systems (“OSS”) interfaces provide the functionalities which U S WEST claims, the Commission may consider the following:  1) U S WEST’s internal system test results at the time the Company asserts that each functionality is available in its OSS interface; 2) testing results from the vendor providing that functionality at the time the Company asserts that each functionality is available in its OSS interface; and 3) an actual working demonstration of the functionalities to the Commission or its Staff, or an impartial third-party (selected by the Commission), and any intervenor who wishes to participate in the testing.
 

C. Summary of Exceptions and Responses 

1. The CLECs object to the Stipulation on the grounds that it does not acceptably conclude this docket.  The CLECs ask the Commission to reopen the record in this case to allow them to introduce evidence regarding the deficiencies in the Stipulation and what can be done to remedy those deficiencies, since they have not had the opportunity to make a record regarding what is necessary to make the OSS testing meaningful. In the CLECs opin-ion, the testing under the Stipulation will only determine whether the interface does what U S WEST promises it will do, not whether the functionalities are efficient, effective, and ade-quate. According to the CLECs, U S WEST has unilaterally deter-mined which interface functionalities would be included without any attempt to ascertain whether the functionality is anything that CLECs need or will use, whether the functionality was appro-priately designed, or whether such functionality will satisfy U S WEST’s obligations under the Act, FCC rules, or this Commis-sion’s previous orders. 

2. Included with the CLECs’ exceptions was a decision from the New York Public Service Commission regarding Bell Atlantic-New York.  According to the CLECs, that decision sets forth several OSS testing procedures that will determine whether Bell Atlantic has satisfied its OSS obligation under the Act.  The CLECs ask the Commission to take judicial notice of that plan and adopt it in its entirety as part of the Stipulation or incor-porate something very similar as part of any approved Stipula-tion. 

3. In its response, U S WEST states that if the Commission does reopen the record it will seek to admit further evidence on the current status of its interfaces today; the refusal of the CLECs to participate in interface discussions; the CLECs refusal to build their side of the interface; and the CLECs refusal to now use the very interface which, according to U S WEST, they have been “complaining” they “must have” for over a year-and-a-half.  In addition, U S WEST contends that the CLECs’ exceptions are procedurally flawed.  According to the Com-pany, the CLECs’ exceptions do not challenge any finding of fact or conclusion.  Instead they are an attempt to introduce informa-tion in this proceeding which is not part of the record.
  As such, U S WEST asks the Commission to strike the attachments to the CLECs’ exceptions as not part of the record in this case.

4. In its exceptions, the OCC asks the Commission to find that the remedies provided under the Stipulation are not the exclusive remedies if there is a breach of the Stipulation.  The OCC asserts that any party in breach of a Commission-approved Stipulation is in violation of a Commission order.  As a result, a party may be subject to remedies or penalties outside the terms of the Stipulation.  Finally, the OCC supports Commission approval of the Stipulation with the modification it advocates.

D. Findings and Conclusions

The Commission finds that the Stipulation has cer-tain elements which are in the public interest and certain ele-ments which are not.  Specifically, we endorse the deployment, by the specified date, of the 26 functionalities U S WEST and Staff 

1. have agreed upon.  We believe the 26 functionalities will provide a good first-step towards effective competition in the local exchange market.  However, we concur with the CLECs that 26 functionalities may not be enough to allow them to compete.
  Thus, the Commission will grant the request of the CLECs to reopen the record in this case, but for the limited purpose of identifying additional OSS functionalities which CLECs may need.  We believe this supplemental hearing can be conducted by the ALJ.

2. With regards to the testing under the Stipulation, the Commission agrees with the CLECs concern that a test to con-firm that a functionality performs as U S WEST has designed it is not the appropriate testing standard.  We find that U S WEST should perform testing to determine whether or not U S WEST has met its obligation under the Act.  The Commission believes the FCC has set forth the proper testing standard, namely non-discriminatory access to OSS functionality which is at parity with what U S WEST provides itself.  See, ¶523 of the FCC’s First Report and Order.
  As such, the Commission will require U S WEST to adopt a testing standard under this Stipulation which demon-strates that CLEC access to and use of OSS functionalities com-plies with the Act.  Additionally, U S WEST will be required to file an initial report on the status of its OSS functionality testing on April 30, 1999 and every month thereafter until the testing is completed for all functionalities.

3. Next, the CLECs contend that one of the stated purposes of this docket was to determine whether U S WEST is complying with its obligations under the Act and FCC rules.  As such, the CLECs believe that U S WEST has the same OSS obliga-tions under § 271 as it does under § 251 and § 252 of the Act.  In its response, Staff notes that under the Stipulation it retains its full rights to investigate OSS issues in other dock-ets, expressly including any docket concerning U S WEST’s com-pliance with the requirements under § 271 of the Act.
  The Com-mission will defer its determination on what testing standards are necessary for U S WEST to meets its obligation under § 271 of the Act since it is beyond the scope of this docket.  

4. With respect to the OCC exceptions, the Commission concurs that the remedies available to the Commission, in the event of a breach of the Stipulation, are not limited to the terms contained in the Stipulation.  Thus, we will grant the exceptions of the OCC.

II.
Order

A.
The Commission Orders That:

1. The Motion for Waiver of Rule 22 of the Commis-sion’s Rules of Practice and Procedure is granted.

2. The Revised Stipulation and Settlement Agreement  reached between U S WEST Communications, Inc., and the Staff of the Colorado Public Utilities Commission is accepted, as modified in the above discussion.

3. The exceptions filed by AT&T Corporation of the Mountain States, MCI Telecommunications Corporation and its wholly-owned subsidiary MCIMetro Access Transmission Services, Inc., Teleport Communications Group of Colorado, Sprint Communi-cations Company, L.P., and McLeodUSA Telecommunications Services, Inc., are granted in part, consistent with the above discussion. 

4. The exceptions filed by the Colorado Office of Consumer Counsel are granted.

5. This Order is effective on its Mailed Date.

E. ADOPTED IN COMMISSIONERS' WEEKLY MEETING January 6, 1999.
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� The December 4, 1998 status report indicates that 23 of the 26 functionalities have been deployed and the remaining functionalities continue to be on schedule.


� This filing would not be dependent upon completion of the testing as contemplated by the parties.


� U S WEST agrees to pay up to $75,000 to a the third-party to conduct the testing.


� U S WEST asserts that the CLECs did not serve the very documents which they are asking the Commission to take administrative notice of upon U S WEST.  The Commission’s own rules require that parties provide copies of documents for which the Commission is asked to take administrative notice.  See, 4 Code of Colorado Regulations 723-1-84(a)(2).


� We would expect the participating CLECs to have the ability to immediately interface with U S WEST’s OSS system once all the functionalities are deployed.


� FCC Decision No. 96-325 in Docket No. 96-98.


� See, pages 13-14, paragraphs 18 to 21.





10

_950447028.unknown

