Decision No. C99-19

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-477CP-Transfer
IN THE MATTER OF THE APPLICATION OF CHARLES W. AND SUSAN A. ANFIELD, D/B/A ESTES PARK TAXICAB, P.O. BOX 4373, ESTES PARK, COLORADO 80517, FOR AN ORDER OF THE COMMISSION AUTHORIZING A TRANSFER OF CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY PUC NO. 54696 FROM CHARLES W. AND SUSAN A. ANFIELD, D/B/A ESTES PARK TAXICAB, TO ODD LYNGHOLM, D/B/A ESTES PARK SHUTTLE & MOUNTAIN TOURS.
Decision:  (1) Granting, in Part, and Denying, in Part, Applications for Rehearing, Reargument, or Reconsideration; and (2) Approving Transfer with Modifications
Mailed Date:  January 8, 1999

Adopted Date:  December 30, 1998

I.
BY THE COMMISSION:

A.
Introduction

1. This matter comes before the Colorado Public Util-ities Commission ("Commission") for consideration of applications for rehearing, reargument, or reconsideration (“RRR”) to Decision No. C98-1129 in Docket No. 97A-477CP-Transfer.  By Decision No. C98-1129, the Commission approved the transfer of a portion of Certificate of Public Convenience and Necessity (“CPCN”) PUC No. 54696 from Applicants Charles W. and Susan A. Anfield, doing business as Estes Park Taxicab (“Anfields”), to Odd Lyngholm, doing business as Estes Park Shuttle & Mountain Tours (“Lyngholm”) (collectively “Applicants”).  The Commission conditioned its approval of the transfer upon the cancellation of the dormant aspects of CPCN PUC No. 54696.  Furthermore, the Commission conditioned the approval of the transfer upon the satisfaction and release of certain encumbrances of CPCN PUC No. 54696.

2. Applications for RRR to Decision No. C98-1129 were filed by Thomas and Sarah McEvoy, doing business as Emerald Taxi Shuttle Tour & Travel Service (“Emerald Taxi”), and by Appli-cants.

3. That portion of the application for RRR filed by Emerald Taxi which pertains to this Docket argues that:  (1) if it is authorized to encumber CPCN PUC No. 54696 then the payment of its debt should be an additional condition of this Commis-sion’s approval of the transfer; and (2) the Commission erred in determining that CPCN PUC No. 54696 should be transferred in light of the manner and timing of its temporary transfer from the Anfields to Lyngholm.  The application for RRR filed by Appli-cants argues that the portions of CPCN PUC No. 54696 declared dormant and ordered to be canceled were offered and, therefore, should transfer from the Anfields to Lyngholm.

4. Now being duly advised in the premises, we will grant, in part, and deny, in part, the application for RRR filed by Emerald Taxi and deny the application for RRR filed by Appli-cants.

B.
Emerald Taxi’s Application for RRR

1. Encumbrance Issue:
a. By Decision No. C99-18 in Docket No. C98-444CP-Encumbrance, an encumbrance of CPCN PUC No. 54696 was authorized in favor of Emerald Taxi, on the basis of a judgment debt in the amount of $1,864.38.

b. The Commission further finds that, in light of the pending transfer that is the subject of this Docket, the appropriate treatment of the authorized encumbrance described above is to include its satisfaction and release as an additional condition of the Commission’s approval of the transfer at issue in this proceeding.  By so finding, the Commission further ensures that the terms of the purchase agreement entered into between the Anfields and Lyngholm are given full force and effect.  Thus, the debt owed by the Anfields to Thomas and Sarah McEvoy must be satisfied prior to the transfer of CPCN PUC No. 54696.  As a result, this aspect of the application for RRR filed by Emerald Taxi will be granted.

2. Illegal Transfer Issue:


Emerald Taxi’s argument with respect to this issue raises no new facts or legal propositions.  Thus, the Commission finds nothing in Emerald Taxi’s application for RRR that suggests that its decision on exceptions (Decision No. C98-1129, ¶¶ I.E.2 and I.E.3) was in any way unjust or unwarranted.  The Commission continues to believe that the requisite intent necessary to sustain a Commission finding that CPCN PUC No. 54696 should be revoked instead of transferred does not exist.  Therefore, the Commission will deny Emerald Taxi’s application for RRR to Deci-sion No. C98-1129.

C.
Applicants’ Application for RRR

1. Dormancy of Parts II and IV of CPCN PUC No. 54696:  

a. Parts II and IV of CPCN PUC No. 54696 gen-erally authorize the provision of scheduled service:  (1) in and around Estes Park, Colorado during the fall, winter, and spring months; and (2) between Estes Park and Boulder, Colorado, respec-tively.  Applicants contend that the Commission erred in review-ing the time schedule it has on file at the Commission as well as testimonial evidence of these operations.

Upon review of the Anfields’ Time Schedule No. 1, the Commission concludes that it did not err in finding that that time schedule pertains to Part III of CPCN PUC No. 54696, which part was authorized to be transferred to Lyngholm without modification.
  Time Schedule No. 1 does not set forth a scheduled service to Boulder distinct and separate from the Denver International Airport related service authorized by Part III of CPCN PUC No. 54696 and actively operated by the 

b. Anfields.  In addition, the testimony found at transcript pages 78-79 does not establish evidence of operations under Parts II and IV of CPCN PUC No. 54696, but rather, when viewed in con-junction with the exhibit pages referenced therein, reinforces the Commission’s finding that all of the evidence relating to scheduled transportation service supports only Part III of CPCN PUC No. 54696.  Moreover, the time schedules identifying a serv-ice within a 12-mile radius of central Estes Park are for summer months when Part II of CPCN PUC No. 54696 clearly does not authorize the provision of such service.  Thus, the Commission reaffirms its determination that only the scheduled service set forth at Part III of CPCN PUC No. 54696 is described in a time schedule on file at the Commission.  Therefore, Parts II and IV of CPCN PUC No. 54696 may not be transferred from the Anfields to Lyngholm.  Applicants’ application for RRR on this issue will be denied.

2. Dormancy of Special Bus and Sightseeing Service:  

a. Applicants contend that the Commission erred, at Paragraph I.B.9 of Decision No. C98-1129, in holding that the portions of CPCN PUC No. 54696 permitting the provision of special bus and sightseeing service are dormant and non-transferable.  The Commission has reviewed the exhibits and transcript citations contained in the Applicants’ application for RRR and finds that the Applicants’ argument cannot be sustained.

b. The Anfields contend that by simply holding themselves out as being ready, willing, and able to provide a call-and-demand service over a statewide area, such as the spe-cial bus and sightseeing services at issue, precludes a finding of dormancy.  To the contrary, holding oneself out as ready, willing, and able to provide transportation service is but a “slender reed” in dormancy analysis and is no “substitute for performance.”  Houff Transfer, Inc. v. United States, 291 F. Supp. 831, 835 (W.D. Va. 1968) (transportation rights over state-wide areas); United States v. Carolina Freight Carriers Corp., 315 U.S. 475, 480 (1942) (same); Decision No. C96-1227, ¶ I.D.12.  Thus, there still being no evidence of actual special bus or sightseeing operations, the Commission will reaffirm its determi-nation that the special bus and sightseeing operations authorized by Part I of CPCN PUC No. 54696 must be canceled as a condition of the Commission’s approval of the instant transfer; however, the Commission does point out that nothing prevents Lyngholm from applying for authority to provide the service described in some or all of those portions of CPCN PUC No. 54696 required to be canceled in this matter.  Consistent with the above, Applicants’ application for RRR on this point will also be denied.

II. ORDER

A.
The Commission Orders That:

1. The Application for Rehearing, Reargument, or Reconsideration to Decision No. C98-1129 filed by Thomas and Sarah McEvoy, doing business as Emerald Taxi Shuttle Tour & Travel Service, is granted, in part, and denied, in part, con-sistent with the above discussion.

2. The Application for Rehearing, Reargument, or Reconsideration to Decision No. C98-1129 filed by Charles W. and Susan A. Anfield, doing business as Estes Park Taxicab, and Odd Lyngholm, doing business as Estes Park Shuttle & Mountain Tours is denied, consistent with the above discussion.  With respect to the portions of Certificate of Public Convenience and Necessity PUC No. 54696 which the Commission has determined to be dormant and non-transferable, the Commission reiterates that Odd Lyngholm, doing business as Estes Park Shuttle & Mountain Tours, is not precluded from applying for authority to provide those services.

3. Charles W. and Susan A. Anfield, doing business as Estes Park Taxicab, is authorized to transfer Certificate of Pub-lic Convenience and Necessity PUC No. 54696 to Odd Lyngholm, doing business as Estes Park Shuttle & Mountain Tours in accor-dance with the terms and conditions set forth in Decision No. C98-1129, except as provided for in Ordering Paragraph No. 4, below.  This includes the numerous filing requirements described in Decision No. C98-1129.

4. In addition to the cancellation and encumbrance related conditions set forth in Decision No. C98-1129, the Com-mission further conditions its approval of the transfer upon the satisfaction and release, prior to closing the transaction, of the encumbrance of Certificate of Public Convenience and Neces-sity PUC No. 54696 authorized by this Commission in favor of Thomas and Sarah McEvoy, doing business as Emerald Taxi Shuttle Tour & Travel Service, in the amount of $1,864.38 (Decision No. C99-18 in Docket No. 97A-444CP-Encumbrance).

5. The full and complete authority transferred to Odd Lyngholm, doing business as Estes Park Shuttle & Mountain Tours, shall read as set forth in Appendix A to Decision No. C98-1129.  Upon closure of the transfer, Charles W. & Susan A. Anfield, doing business as Estes Park Taxicab, shall cease to hold any certificate of public convenience and necessity issued by this Commission.

6. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the effective date of this Decision.

7. This Decision is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS' WEEKLY MEETING 
December 30, 1998.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________



VINCENT MAJKOWSKI
________________________________
Commissioners

COMMISSIONER R. BRENT ALDERFER
ABSENT BUT CONCURRING.
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____________________

Bruce N. Smith

Director
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� Part III of CPCN PUC No. 54696 authorizes scheduled service in vehicles with a seating capacity of ten passengers or more plus the driver between Denver, Colorado, and points within 12 miles of Estes Park, Colorado, via U.S. I-25, Colorado Highway No. 7, and U.S. Highway No. 36, serving all intermediate points between Lyons (inclusive) and Estes Park, Colorado.
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