Decision No. R98-1295

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98F-517T

icg telecom group, INc.,


complainant,

v.
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interim order of
Administrative Law Judge
ken f. kirkpatrick
denying motion to dismiss
and ordering supplemental pleading

Mailed Date:  December 24, 1998

I.
Statement

A.
This complaint was filed by ICG Telecom Group, Inc. (“ICG”), on November 16, 1998.  On December 2, 1998, U S WEST Communications, Inc. (“U S WEST”), filed its Answer, Notice of Satisfaction, Motion to Dismiss, Notice of Opposition to ICG’s Withdrawal of Request for Expedited Treatment, Motion to Vacate Hearing Date, and Motion for Costs and Attorney’s Fees.  By Decision No. R98-1214-I, December 7, 1998, U S WEST’s Answer and Motion to Dismiss filed December 2, 1998 were deemed timely.  ICG was ordered to respond to the motions of U S WEST within the normal 14-day response time.

B.
On December 16, 1998, ICG filed separate responses to U S WEST’s Motion to Dismiss and U S WEST’s Motion for Attorney’s Fees.  Concerning the Motion for Attorney’s Fees, the undersigned Administrative Law Judge has determined that any such ruling should await final resolution of this proceeding.  Therefore the motion will be deferred.

C.
Concerning the Motion to Dismiss, the motion should be denied for the reasons set forth below.  However, as noted below, ICG is ordered to file a further pleading specifying certain matters.

D.
As grounds for the Motion to Dismiss, U S WEST notes that it has provided an additional ten T1s in the Fort Collins area, an amount sufficient to satisfy ICG’s immediate needs in that area.  U S WEST suggests that this was the only claim for relief which was properly pled in the complaint, and that the rest of the complaint is simply broad generalizations concerning dissatisfaction with U S WEST’s service which cannot be addressed in a complaint.  Therefore it seeks to have the matter dismissed.  ICG in its response contends that the complaint is much broader than simply requesting immediate relief for call blockage in Fort Collins.  It points to paragraphs 6, 7, and 8 of the complaint, which it notes are not limited to Fort Collins.

E.
The essence of the complaint is that:

(1)
U S WEST is providing insufficient trunking capacity and interconnection services between U S WEST end offices and ICG’s switching facilities;

(2)
U S WEST has refused to route ICG traffic over U S WEST’s back-up system; and 

(3)
U S WEST is providing unreasonable service in that ICG is forced to accept an unreasonably high number of held orders.

F.
These general claims set forth above in (1) and (3), while sufficient to withstand U S WEST’s Motion to Dismiss, do not provide sufficient information and specificity to U S WEST to allow it to defend a complaint.  ICG has remedied this concerning item (3), the held orders, by including a confidential attachment to its response to the Motion to Dismiss.  This attachment will be deemed an addition to that portion of the complaint which alleges an unreasonable number of held orders.

G.
Concerning the insufficient trunking capacity between U S WEST end offices at ICG’s switching facilities, ICG will be ordered to supplement its complaint within 14 days of the effective date of this order by providing specific and particular allegations concerning which end offices and which ICG switches it complains of.

H.
Discovery has been stayed pending a ruling on the Motion to Dismiss.  Discovery will continue to be stayed until ICG supplements the complaint as set forth above.

II. order

A. It Is Ordered That:

1. A ruling on U S WEST Communications, Inc.’s Motion for Attorney’s Fees will be deferred until the conclusion of this proceeding.

2. U S WEST Communications, Inc.’s Motion to Dismiss filed December 2, 1998, is denied.

3. Within 14 days of the effective date of this Order, Complainant ICG Telecom Group, Inc., shall supplement its complaint by filing an exhibit which sets forth with specificity the trunking capacity which ICG Telecom Group, Inc., has sought but been unable to obtain.

4. Discovery continues to be stayed until further order of the Commission.

5. This Order shall be effective immediately.
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____________________
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