Decision No. R98-1281

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-422R

in the matter of the application of morgan county, colorado for an order authorizing the installation of signal lights and other protective devices to be constructed across the tracks and right-of-way of the burlington northern santa fe railroad company on county road 2 at railroad mile post 481.5, dot 057-228k, morgan county, colorado.

Recommended Decision of
Administrative Law Judge
ken f. kikrpatrick
granting application

Mailed Date:  December 21, 1998

Appearances:

George Monsson, Esq., Fort Morgan, Colorado, for Morgan County;

Walter J. Downing, Esq., Denver, Colorado, for The Burlington Northern and Santa Fe Railway Company; and

Jack Baier, Denver, Colorado, for the Staff of the Commission.

I.
Statement

A.
This application was filed on September 11, 1998, and the Commission gave notice of it on October 8, 1998.  Staff of the Commission filed its Notice of Intervention on October 8, 1998.  The Burlington Northern and Santa Fe Railway Company (“BNSF”) filed its Notice of Intervention on October 13, 1998.

B.
By Order dated October 8, 1998, the matter was set for a hearing to be held at 10:00 a.m. on December 10, 1998, in Fort Morgan, Colorado.  At the assigned place and time the undersigned called the matter for hearing.  During the course of the hearing Exhibits 1 through 8 were identified, offered, and admitted into evidence.  At the conclusion of the hearing the matter was taken under advisement.

C.
In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. findings of fact

A.
This application was filed by Morgan County (“County”).  The application concerns the crossing of County Road 2 and the tracks and right-of-way of the BNSF located in Morgan County, crossing no. DOT 057-228k.  By this application the County seeks an order of the Commission authorizing the installation of certain automatic safety devices at this crossing.  Specifically, the County seeks the installation of automatic gates, mast mounted flashing lights, and a bell.  The gates, lights, and bell would be activated by constant warning devices, which would be calibrated to give 25 seconds or greater warning to motorists of the crossing of a train. 

B.
County Road 2 is a gravel road which crosses the tracks and right-of-way of the BNSF at railroad mile post 481.5 in the County.  County Road 2 runs north/south; the railroad tracks at the crossing generally run from northeast to southwest and cross the county road at approximately a 60-degree angle.  County Road 0.5 runs parallel to the railroad tracks on the north side to the west of County Road 2; it joins County Road 2 at a T intersection just north of the crossing.  There is a large feedlot operation located just south of the crossing that feeds approximately 50,000 head per year.  The feedlot operation is divided by the railroad, with the manure pile and other operations north of the tracks.  Approximately 1,000 head arrive and 1,000 head depart the feedlot every week.  Heavy, slow moving trucks utilize this crossing frequently.  The crossing is also used by the public at large, and by the County maintenance department.  The County also uses trucks and slow moving equipment such as a road grader to maintain the roads near the crossing.  Land around the crossing is cultivated and slow moving farm equipment during harvest time utilize the crossing on a regular basis.

C.
The current average number of trains per 24-hour period is 35, 18 in one direction and 17 in the other direction.  Two of these trains are Amtrak trains with a top speed of 79 miles per hour.  The rest of the trains are freight and coal trains.  Freight trains have a top speed of 60 miles per hour, while coal trains typically travel at 49 miles per hour.  The average vehicular daily traffic is 35, however this number increases substantially during harvest time.

D.
The grade of the crossing itself is approximately five and one half feet higher than the surrounding countryside.  This can impede sight lines depending on the direction of travel.  In addition, during certain seasons corn crops can obscure vision and sight lines.

E.
The present and projected traffic volumes at this crossing do not warrant a grade separation.

F.
The total estimated cost to signalize the crossing with automatic gates, mass mounted lights, a warning bell, and constant warning devices, with the related electronics and signalization, including battery backup, is $131,451.  There are no federal funds available for this project.

III. dISCUSSION

A.
In addition to seeking authorization for the installation of safety devices, the County seeks funding from the Public Utilities Commission State Highway Crossing Fund.  Specifically, the County seeks to have the costs of the crossing allocated 70 percent to the State Highway Crossing Protection Fund; 20 percent to the railroad; and 10 percent to the County.

B.
The current protection devices at the crossing consist of stop signs and crossbucks.  These devices are inadequate.  Given the frequency of high speed train traffic, the elevated nature of the crossing, the angle of the crossing, and the slow moving traffic that frequents the crossing, additional safety devices should be installed.  Specifically, the crossing should be upgraded as requested by the County.  This upgrade is reasonable and necessary to prevent accidents and promote the safety of the public.  Further, the costs of the crossing improvements should be allocated 70 percent to the Highway Crossing Protection Fund; 20 percent to the railroad; and 10 percent to the County.  The safety devices shall be maintained by the railroad for the life of the crossing.  The County shall continue to maintain the roadway to the edge of the cross ties.

C.
In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV. order

A. The Commission Orders That:

1. Docket No. 98A-422R, being an application of Morgan County, Colorado, is granted.  Morgan County, Colorado and the Burlington Northern Santa Fe Railway Company are ordered and authorized to install safety devices at DOT crossing no. 057-228K consisting of automatic gates, mast mounted flashing lights, and a warning bell to be activated by constant warning devices as generally set forth in Exhibits 7 and 8 in this proceeding.

2. The costs of the crossing improvements, currently estimated at $131,451, shall be paid 70 percent by the State Highway Crossing Protection Fund; 20 percent by the Burlington Northern Santa Fe Railway Company; and 10 percent by Morgan County.  The Burlington Northern and Santa Fe Railway Company shall maintain the safety devices for the life of the crossing.  The County of Morgan shall maintain the roadway to the edge of the cross ties.

3. The installation of the signals shall conform to the Manual on Uniform Traffic Control Devices, Traffic Control Systems for Railroad Highway Grade Crossings, Part 8.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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