Decision No. R98-1224-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-419CP

in the matter of the application of alex’s transportation, inc., for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

interim order of
Administrative Law Judge
william j. fritzel
granting motions to intervene,
denying motion for declaratory
order, granting motion to
dismiss the late-filed
intervention by durango
transportation, inc., denying
motions to dismiss Interventions and application, granting applicants motion to accept late-filed certificate
and granting yellow transportation’s
motion for extension of time
to respond to applicant’s motion
to dismiss interventions and application

Mailed Date:  December 10, 1998

I.
Statement

A.
On September 22, 1998, Alex’s Transportation, Inc. (“Applicant”), filed the captioned application.

B.
On September 28, 1998, the Commission issued notice of the application as follows:

For a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers and their baggage, in charter service,

between all points within the State of Colorado.

RESTRICTION:

This application is restricted to the use of vehicles having a seating capacity of seven or more passengers.

C.
On October 28, 1998, Rocky Mountain Shuttlines, Inc. (“Rocky Mountain”), filed a Request to Intervene and Motion for Declaratory Order.  On November 3, 1998, Applicant filed an Objection to the Motion for Intervention and Objection to the Request for Declaratory Order.

D.
The request of Rocky Mountain for permissive intervention is granted.  The Motion for Declaratory Order is denied.  The request should be considered in another proceeding such as in a formal petition for declaratory order or rulemaking proceeding which after notice, would provide all interested parties an opportunity to comment.  This request for declaratory order comes within the context of an intervenor requesting that the Commission hold in abeyance any decision on the application until a declaratory order is issued by the Commission concerning the impact of § 4016 of the Transportation Equity Act for the 21st Century (“TEA-21”) concerning preemption of the States from regulation of intrastate or interstate charter bus transportation.  Rule 60 of the Commission’s Rules of Practice and Procedure which provides for declaratory orders requires that notice be given to interested persons.  It would be prejudicial to the Applicant to place the application on hold pending the notice of declaratory order to interested parties, hearing on the matter, and the resolution of possible exceptions. In addition, the question of the applicability of TEA-21 to the instant application will be addressed in this Order.

E. On November 3, 1998, Applicant filed a Motion to

Dismiss the Intervention of Durango Transportation, Inc. (“Durango”), as untimely filed.  Durango filed its intervention on November 2, 1998.  The deadline for filing of interventions in this application was October 28, 1998.  No response to the motion was filed by Durango.  The Motion to Dismiss the Intervention of Durango as untimely filed is granted.

F. On November 3, 1998, Applicant filed a Motion to

Dismiss Interventions and Motion In Limine (“Motion 1”).  On the same date, Applicant filed Motion to Dismiss Interventions or, Alternatively, for Dismissal of Application (“Motion 2”).  Applicant concurrently filed a Memorandum of Law in Support of the motions. The motion to dismiss interventions and motion in limine (“Motion 1”) is denied. The Commission has maintained a liberal policy with respect to allowing interventions.  The Colorado Supreme Court in Yellow Cab Cooperative Association v. Public Utilities Commission, 869 P.2d 545 (Colo. 1994) stated that the statutory standard for interventions is very broad.

G.  Applicant in Motion 2 and in the supporting Memorandum of Law argues that the interventions should be dismissed due to the preemption contained in (C) of § 4016 of TEA-21 since the Commission no longer has regulatory authority over these intervenors or alternatively the application should be dismissed because the requested authority of Applicant for charter transportation has been preempted by § 4016, TEA-21.  Applicant in its interpretation of the Act believes that Congress preempted all intrastate charter transportation except for commuter bus operations.  Applicant argues that § 4016 preempts intrastate charter bus transportation without regard to the size of the vehicle, citing the definitions of bus in 49 C.F.R. § 370.3 and 49 C.F.R. § 390.5.  Applicant believes that all intrastate charter transportation is preempted from State regulation unless the charter service could be considered intrastate commuter bus operations which is exempted under the Act.  Applicant’s interpretation of the impact of TEA-21 with regard to federal preemption of State regulation is found to be without merit. 

H.
The pertinent section of § 4016 reads as follows:

Section 4016.  Authority Over Charter Bus Transportation

Section 14501(a) is amended to read as follows:

(a)
Motor Carriers of Passengers-

(1)
Limitation on State Law. – no State or political subdivision thereof and no interstate agency or any other political agency of 2 or more States shall enact or enforce any law, rule, regulation, standard, or other provision having the force and effect of law relating to:

(A)
Scheduling of interstate or intrastate transportation (including discontinuance or reduction in the level of service) provided by a motor carrier of passengers subject to jurisdiction under subchapter I of chapter 135 of this title on an interstate route;

(B)
The implementation of any change in the rates for such transportation or for any charter transportation except to the extent that notice, not in excess of 30 days, of change in schedules may be required; or

(C)
The authority to provide intrastate or interstate charter bus transportation.

This paragraph shall not apply to intrastate commuter bus operations.

(2) Matters Not Covered. –Paragraph (1) shall not restrict the safety regulatory authority of a State with respect to motor vehicles, the authority of a State to impose highway route controls or limitations based on the size or weight of the motor vehicle, or the authority of a State to regulate carriers with regard to minimum amounts of financial responsibility relating to insurance requirements and self-insurance authorization. 

Subsection(C) above preempts State regulation of intrastate charter bus transportation.  The term “charter bus transportation” is not defined within TEA-21.  Since the term is not defined it is necessary to turn to legislative history in order to determine the intended scope of the provision.  Birdwell v. Skeen, 983 F.2d 1332, (5th Cr. 1993); Alacare Home Health Service v. Sullivan, 891 F.2d 850 (11th Cr. 1990).

H.
The House Conference Report 1C5-550; U.S. Code Congressional and Administrative News, 105th Congress, 2nd Session, No. 6, August 1998 at page 170 provides guidance on this issue.  The Congressional Conference Committee stated as follows:

The conference adopts the Senate provision with modification.  A clarifying provision is included to ensure that states may continue to regulate safety with respect to motor vehicles and to impose highway route controls or limitations based on the size or weight of the motor vehicle or with regard to the minimum amounts of financial responsibility relating to insurance requirements.  The conference also notes that the provision does not limit a State’s ability to regulate taxicab service or limousine livery service.

With this clarification, it appears that Congress did not intend to preempt state regulation of all forms of charter service such as taxicabs and limousine livery service.  If Congress had intended to preempt all intrastate charter transportation, save commuter bus operations, it could have clearly stated.  Congress, however, did specifically narrow the extent of preemption as “charter bus transportation.”  It is also significant that TEA-21, Section 4016,(a)(2) did not restrict the authority of the States to regulate safety of motor vehicles, highway route controls, or limitations based on the size or weight of the motor vehicle, and insurance requirements.  Moreover the above quoted House Senate Conference Committee Report specifically stated that the states can limit the size and weight of motor vehicles.  The Colorado General Assembly in § 40-16-101, C.R.S., has established a definition of “charter or scenic bus” containing size limitations.  This definition is contained in Article 16 which relates to motor vehicle carriers exempt from regulations as public utilities.  Subsection 1.3 defines charter or scenic bus as “... a motor vehicle for the transport of people, on a charter basis, with a minimum capacity of thirty-two passengers that is hired to provide services for a person or group of persons traveling from one location to another for a common purpose.  A charter or scenic bus does not provide regular route service from one location to another.”

I.
It is found that § 4016 TEA-21 does not preempt all intrastate charter transportation other than intrastate commuter bus operations.  Taxicab and limousine livery service continue to be regulated by this Commission.  TEA-21 does not preempt the ability of this Commission to regulate as public utilities other forms of intrastate charter service except for charter or scenic bus transportation which is defined by § 40-16-101 (1.3), C.R.S., as providing transportation by a motor vehicle on a charter basis with a minimum capacity of 32 passengers hired to provide service for a group of passengers traveling from one location to another for a common purpose.

J.
On November 12, 1998, Applicant filed a Motion to Accept Late-Filed Certificate of Intent to Proceed to Hearing.  The motion is granted.

K.
On November 17, 1998, Yellow Transportation filed a Motion for Extension of Time to Respond to Applicant’s dispositive motions.  The motion is granted.

II. order

A. It Is Ordered That:

1. The motion of Rocky Mountain Shuttlines, Inc., to intervene is granted.

2. The motion of Rocky Mountain Shuttlines, Inc., for a declaratory order is denied.

3. The motion of Applicant Alex’s Transportation, Inc., to dismiss the intervention of Durango Transportation, Inc., as untimely filed is granted.

4. The Motion to Dismiss Interventions, Motion In Limine filed by Applicant is denied.

5. The Motion to Dismiss Interventions, or, Alternatively, for Dismissal of Application filed by Applicant is denied.

6. The motion of yellow Transportation for extension of time to respond to Applicant’s dispositive motions is granted.

7. Applicant’s Motion to Accept Late-Filed Certificate of Intent to Proceed to Hearing is granted.

8. This Order is effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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