Decision No. R98-1214-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98F-517T

icg telecom group, inc.,


complainant,

v.

u s west communications, inc., 


respondent.

interim order of
Administrative Law Judge
ken f. kirkpatrick
vacating hearing

Mailed Date:  December 7, 1998

I.
Statement

A.
This complaint was filed on November 16, 1998, by ICG Telecom Group, Inc. (“ICG”).  ICG originally sought expedited treatment under Rule 61(j) of the Commission‘s Rules of Practice and Procedure.  Accordingly, the Commission issued an Order to Satisfy or Answer on November 18, 1998, along with an accompanying Order Setting Hearing and Notice of Hearing scheduling a December 8, 1998 hearing date.

B.
At the same time it filed the complaint ICG filed an Emergency Motion for Temporary Relief upon which the Commission en banc held a hearing on November 20, 1998.  The Commission made an oral ruling at the conclusion of that hearing concerning the emergency motion, which relates to the matters in the complaint.

C.
On November 30, 1998, U S WEST Communications, Inc. (“U S WEST”), filed its Motion for Extension of Time to File Answer, Notice of Satisfaction of Complaint, or Motion to Dismiss.  By this motion U S WEST sought an extension of time until December 2, 1998 to file either its Answer, Notice of Satisfaction, or Motion to Dismiss.  As grounds for the motion U S WEST points to the emergency hearing held by the Commission as well as its Verified Motion for Reconsideration which was filed November 19, 1998.

D.
On December 2, 1998, ICG filed its Withdrawal of Request for Expedited Treatment, Motion to Vacate Hearing Date, and Request for Waiver of Response Time.  By this pleading ICG states that it withdraws its request that the formal complaint be expedited, since the Commission’s emergency hearing has mooted the need for expedited hearing.  Also on December 2, 1998, U S WEST filed its Answer, Notice of Satisfaction, Motion to Dismiss, Notice of Opposition to ICG’s Withdrawal of Request for Expedited Treatment, and Motion to Vacate Hearing Date, and Motion for Costs and Attorney’s Fees.  In this pleading U S WEST opposes the withdrawal of the expedited treatment and seeks to have this matter dismissed, and to be awarded costs and attorney’s fees.

E.
A telephone conference was held with counsel for the parties on December 3, 1998.  The Administrative Law Judge indicated that the Commission’s Rules of Practice and Procedure do not speak directly to the current situation: a complainant initially seeks expedited treatment and then withdraws that request, but the respondent seeks to continue expedited treatment.  However, the thrust of the Commission’s rules concerning expedited complaints is that the complaint will be expedited only by mutual agreement.  Since the parties do not mutually agree to have the complaint heard on an expedited basis it will be heard in the normal schedule for complaints.  Thus the expedited hearing was vacated.  U S WEST’s Answer and Motion to Dismiss were deemed timely.

F.
The Administrative Law Judge indicated that ICG was to file its response to U S WEST’s motions in the normal time frames, and that subsequent to a ruling on U S WEST’s motions, further procedural matters, if any, would be addressed.  Discovery was stayed pending a ruling on the motions.

II. order

A. It Is Ordered That:

1. The hearing in this matter scheduled for December 8, 1998 is vacated.

2. ICG Telecom Group, Inc., shall respond to U S WEST Communications, Inc.’s motions filed December 2, 1998 within the normal 14-day response time.  Until these motions are ruled on, all discovery is stayed.

3. U S WEST’s Answer and Motion to Dismiss filed December 2, 1998 are deemed timely.

4. This Order shall be effective immediately.
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____________________

Bruce N. Smith

Director
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