Decision No. R98-1213-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98C-414G

regarding the investigation of k n gas gathering, inc.

interim order of
Administrative Law Judge
ken f. kirkpatrick
staying proceedings

Mailed Date:  December 7, 1998

I.
Statement

A.
On November 24, 1998, Trial Staff and K N Gas Gathering, Inc. (“KNGG”), filed their Joint Motion to Stay Proceedings.  By this motion the parties seek an order staying further consideration of this docket “until completion of judicial review of the Commission’s decisions and orders in Docket No. 97F-241G, Public Service Company of Colorado v. Trigen-Nations Energy Company, L.L.L.P., (“Complaint Case”) regarding the legal issue of whether the Trigen pipeline is a public utility facility.”  The movants note that this proceeding emanated from the Complaint Case named above and concerns a pipeline now owned and operated by KNGG.

B.
Movants state that there is little dispute as to the material facts regarding the pipeline, either before or after its acquisition by KNGG.  The dispute is essentially one of law.

C.
Movants suggest that the results of the judicial review in the Complaint Case will resolve contested legal matters at issue in this case.  They suggest that continuing with this proceeding could prove to be a waste of time and resources should the Commission’s decision not be upheld.

D.
KNGG represents that no new end-use customers have been connected since KNGG acquired the Trigen Pipeline, and KNGG represents that it will not connect any new end-use customers to the Trigen Pipeline unless it does so in compliance with § 40-5-101, C.R.S.  KNGG further represents that it will comply with any applicable legal requirements regarding extensions or transfers of the Trigen Pipeline.

E.
For the reasons set forth below the motion should be granted in part.  This proceeding will be stayed until the parties in the Complaint Case have had an opportunity to seek a judicial stay of the Commission’s order.

F.
At the outset, it is unclear how long the parties seek to have this matter stayed.  The movants seek a stay until completion of judicial review.  Theoretically, this could be until the United States Supreme Court denies certiorari.  This is much too uncertain and distant in time.

G.
Second, KNGG’s pledge that it will not connect any new end-use customers unless it does so in compliance with § 40-5-101, C.R.S., is unclear.  Does this mean it will seek Commission approval or seek a Commission certificate of public convenience and necessity before adding customers?  If not, what does this pledge mean?

H.
Finally, KNGG’s vague pledge that it will comply with any applicable legal requirements regarding extensions or transfer of the Trigen Pipeline is similarly unclear.  Since KNGG takes the position that the pipeline is not a public utility it would be consistent with that position that it need not seek Commission approval to extend or transfer the pipeline.  Thus this representation contains little substance.

I.
The Complaint Case has not yet become administratively final.  It makes sense to the undersigned to hold off on this proceeding until the Complaint Case becomes administratively final and the parties to that proceeding have been afforded an opportunity to seek a judicial stay of the Commission’s decision.  Therefore he will order that this proceeding be stayed until those two occurrences have come about.  Further procedural orders in this proceeding will be entered after those events occur.

J.
Since the matter will be stayed for the foreseeable future, the hearing in this matter currently scheduled for January 11 and 12, 1999 will be vacated.

II. order

A. The Commission Orders That:

1. This proceeding will be stayed until the Commission has issued a final order in Docket No. 97F-241G, and the time for seeking and obtaining a judicial stay of that order in an expeditious manner has passed.  Staff shall notify the Commission by pleading in this docket when this has happened.  Discovery is not permitted while the stay is in effect.

2. The hearing in this matter scheduled for January 11 and 12, 1999 is vacated.

3. This Order shall be effective immediately.
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____________________

Bruce N. Smith

Director
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� At the time the Complaint Case was filed the Trigen Pipeline was owned and operated by Trigen-Nations Energy Company, L.L.L.P., but it was sold approximately two weeks before hearing to KNGG.
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