Decision No. R98-1193

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-298EG

in the matter of the application of utilicorp united, inc., for an order approving its cost allocation manual.

recommended decision of
Administrative Law Judge
ken f. kirkpatrick
denying approval of
cost allocation manual

Mailed Date:  December 3, 1998

Appearances:

Steven H. Denman, Esq., Denver, Colorado, for UtiliCorp United Inc.;

Judith Matlock, Esq., Denver, Colorado, for the Colorado Business Alliance for Cooperative Utility Practices; and

Eugene C. Cavaliere, Assistant Attorney General, Denver, Colorado, for the Staff of the Commission.

I.
Statement

A.
This application was filed on June 29, 1998 by UtiliCorp United Inc. (“UtiliCorp”).  The Commission gave notice of the application on July 2, 1998.

B.
The Colorado Business Alliance for Cooperative Utility Practices (“Alliance”) filed its Petition for Leave to Intervene on August 3, 1998, which petition was granted by Decision No. R98-807-I.  Staff filed its Notice of Intervention on August 21, 1998.

C.
The matter was originally scheduled for a hearing to be held on October 5, 1998.  However, the hearing was rescheduled at the request of the parties for November 5 and 6, 1998 at 9:00 a.m. in the Commission hearing room in Denver, Colorado.

D.
At the assigned place and time the undersigned Administrative Law Judge (“ALJ”) called the matter for hearing.  During the course of the hearing Exhibits A, A1, A2, B, B1, B2, C, C1, C2, D, D1, E, E1, F, and G were identified, offered, and admitted into evidence.  Exhibit H was identified, offered, and rejected.

E.
At the conclusion of the hearing the parties were authorized to file posthearing statements of position on or before November 20, 1998.  Timely statements were filed by all parties.

F.
In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. findings of fact

A.
UtiliCorp is a Delaware corporation operating as a public utility subject to the jurisdiction of this Commission.  In Colorado it engages in both retail electric service and retail natural gas service as a public utility.  It provides natural gas through Peoples Natural Gas (“Peoples”) and electric service through WestPlains Energy (“WestPlains”).

B.
This Commission has adopted rules which govern cost allocation between utilities’ regulated and non-regulated services, namely, the Cost Allocation Rules for Electric and Gas Utilities Non-Regulated Services, 4 Code of Colorado Regulations 723-47 (“Cost Allocation Rules”).  Rule 6.1 of the Cost Allocation Rules requires each utility to file for approval of a cost allocation manual (“CAM”) initially no later than June 29, 1998, and biannually after that.  UtiliCorp filed this application to meet the requirement of Rule 6.1, and it attached a copy of its proposed CAM to its application.

C.
Rule 7 of the Cost Allocation Rules sets forth the required contents of a CAM.  Other portions of the Cost Allocation Rules, however, must be read in context with Rule 7.

D.
UtiliCorp has not filed a fully distributed cost (“FDC”) study in this application.  An FDC study would utilize the CAM methodologies to allocate costs between regulated and nonregulated services and products.

E.
Staff and the Alliance have challenged whether UtiliCorp’s CAM complies with certain of the requirements set forth in Rule 7.  Those disputed sections are discussed below.

F.
Rule 7.1 requires that UtiliCorp file a list of all regulated and non-regulated divisions within the utility in its CAM.  UtiliCorp has taken the position that the requirement refers to formal divisions within UtiliCorp and has listed eight corporate entities of which Peoples and WestPlains are two.

G.
The Alliance challenges this listing.
  The Alliance suggests that the wording of the rule must be read in the context of other rules, specifically, Rules 5.1 and 5.2 which refer to transfers to or from a “non-regulated division, subsidiary, or affiliate.”  It goes on to argue that “division” may mean substantially less than a formal corporate entity and in fact may be simply a product line or activity for which separate financial statements are not maintained.  It notes that Black’s Law Dictionary defines a division as an operating or administrative unit.  The Alliance concludes that the utility business is so distinct from the non-regulated business that the non-regulated business activities of Colorado utilities must be considered a separate division.

H.
The rules are unclear.  They contain no specific requirement or definition concerning division.  However, as noted by the Alliance, division can mean many things to different companies.  A straightforward interpretation that division means a formal corporate entity is not unreasonable and offers a clear bright line for utilities.  The ALJ agrees with this interpretation, and therefore the Alliance’s proposal is rejected.  UtiliCorp’s CAM complies with Rule 7.1.

I.
Rule 7.2 requires a list of all regulated and non-regulated affiliates.  Neither Staff nor the Alliance have challenged UtiliCorp’s listing in its CAM and it is deemed sufficient.

J.
Rule 7.3 requires that the CAM contain a list of services offered by UtiliCorp.  UtiliCorp has set forth generally the services offered, both regulated and non-regulated.  The list appears complete and is in substantial compliance with Rule 7.3.

K.
Rule 7.4 requires that the CAM contain the following:

A detailed description of how each service listed pursuant to Rule 7.3 is furnished.  Such description shall be sufficient to identify the types of costs associated with each service and shall identify which division, if the utility has more than one division, offers the service.

L.
Whether the CAM complies with Rule 7.4 is strongly disputed by the parties.  UtiliCorp suggests that pages C1 and C2 of its CAM comply with Rule 7.4.  Staff and the Alliance challenge whether pages C1 and C2 are sufficient to comply with the requirements of Rule 7.4. 

M.
Pages C1 and C2 contain brief descriptions of the regulated and non-regulated services.  For the most part, these are one sentence descriptions.  For example, a non-regulated service offered by both Peoples and WestPlains is appliance repair and service.  The description of this service is as follows:

Various levels of appliance repair and service (ServiceGuard) provided under a monthly service agreement.

N.
Another non-regulated service offered by both Peoples and WestPlains is long distance telephone services and home security services.  The description is as follows:

This involves sale of EnergyOne products and services.

O.
Air quality products is another non-regulated service offered by both Peoples and WestPlains, and it is described as follows:

The sale of air quality products including two types of air purifiers, a cool mist humidifier, warm mist humidifier, and humidity/temperature products and “safety” air quality products that detect dangerous levels of combustible gas, carbon monoxide, propane, methane, and radon.

P.
Time and material services is a non-regulated service offered by both Peoples and WestPlains and is described as follows:

The sale of appliance repair services, both materials and labor, to customers on an ad hoc or need basis.  Customers may be residential or commercial.

Q.
The other non-regulated services described on pages C1 and C2 contain similarly brief and cryptic descriptions.  The descriptions of the services contain only the briefest description of the service itself, and do not contain sufficient detail concerning how the service is offered or furnished to allow the reader to identify what types of costs (e.g., labor, overheads, materials and supplies) would be associated with each service.  There is no discussion of whether the product is advertised or how it is marketed.  There is no discussion of who actually performs the service or how.  There is no discussion of what is exactly entailed in the rendition of these services.  There is no mention of where the services are offered.  Thus the descriptions contained in the CAM are insufficient to satisfy the requirements of Rule 7.4 concerning the description of the service.  UtiliCorp offered testimony that Section D of the CAM identifies the type of costs associated with each service.  However, Appendix D is merely 75 pages of Federal Energy Regulatory Commission (“FERC”) accounts and are simply a broad universe of potential costs associated with the services.  These are generic descriptions which are not tied in any fashion to the service descriptions contained on pages C1 and C2.  Thus even viewing Section D in connection with Section C of the CAM, the CAM falls short of satisfying Rule 7.4.

R.
Rule 7.5 requires that the CAM classify each service listed under Rule 7.3 as regulated or non-regulated applying certain concepts.  UtiliCorp suggests it has complied on pages C1 and C2 of the CAM.  Staff takes issue with this, suggesting that the manual is incomplete because it does not, for example, specifically identify certain optional treatments.  For example, Staff claims that it is unclear whether the long distance telephone services provided by Peoples and WestPlains are treated as regulated or non-regulated.  However, the ALJ finds that the CAM clearly indicates that these are non-regulated services.  The fact that Peoples has not explicitly stated its reasoning for the treatment of certain services does not constitute a violation of Rule 7.5.  The CAM substantially complies with Rule 7.5.

S.
Rule 7.6 requires as follows:

For each uniform system of account and subaccount, (a) a specification of the service or services listed pursuant to Rule 7.3 that are allocated some or all of the costs associated with that account or subaccount and (b) a detailed description of the methodology used to perform the allocation.  Such methodology shall be consistent with the principles identified in Rule 4.

T.
At hearing, UtiliCorp clarified that Section D of the CAM, a listing of all possible FERC accounts, represents the range of possible costs which could conceivably be allocated to all of the non-regulated services listed in Section C of the CAM.  Staff and the Alliance both suggest that this is insufficient to satisfy the requirements of Rule 7.6.  The Alliance notes that UtiliCorp has not specified for each of the 73 accounts in Schedule D which of the non-regulated services are allocated some or all of the costs associated with each account.  However, the problem the ALJ perceives with the Alliance’s argument is that until actual allocations have been performed, it is impossible to predict with any reliability what specific allocations will take place.  UtiliCorp has specified the range of possibilities; until actual data are available it cannot be stated with certainty which services are allocated some of the cost, only which services may be allocated some of the costs.  UtiliCorp has done this, although in a most general way.

U.
Staff objects to the degree of description of allocation methodologies contained in the CAM to comply with Rule 7.6.  For example, Staff states that UtiliCorp intends to use the Massachusetts formula in various permutations for a wide variety of allocations.  Yet the CAM does not contain a detailed description of the Massachusetts formula and the different versions to be used.  This objection of Staff’s is well-founded and the CAM is deficient in this regard.

V.
The Alliance also contends that the CAM does not comport with that provision of Rule 7.6 requiring allocation methodologies to be consistent with the principles identified in Rule 4.  However, the Alliance’s argument is based substantially on its intuitive feeling that net plant is an appropriate allocation methodology for many asset accounts, particularly new product lines.  But, the evidence taken as a whole does not establish that the allocation methodologies set forth in the CAM conflict with the principles identified in Rule 4 of the Cost Allocation Rules.  This is not to say that this allocation will ultimately prove to be appropriate; but the current state of the record in this proceeding indicates it is reasonable.

W.
Rule 7.7 of the Cost Allocation Rules requires that the CAM contain:

A description of the expected nature (i.e., the services or assets involved) and frequency of all anticipated transactions between the utility and a non-regulated division, subsidiary, or affiliate.

As noted above, the Alliance suggests that the phrase “non-regulated division” means something other than a separate business unit or an affiliate or subsidiary.  However, it is unclear what the Alliance proposes as an alternative.  As discussed above UtiliCorp takes the position that there are no transactions subject to this rule since all the non-regulated services are being offered directly by the Colorado utilities, with the exception of a transaction with Aquila Energy Corporation.  Consistent with the above, the ALJ approves of the interpretation given by UtiliCorp as referring to a formal division, subsidiary, or affiliate.  However, Staff notes that page B1 indicates that EnergyOne, LLC is an affiliate, and that UtiliCorp and Peoples sell EnergyOne, LLC products and services in the provision of long distance telephone services and home security services.  Yet the CAM does not discuss these anticipated transactions under Rule 7.7.  Staff’s objection is a sound one, and the CAM is deficient concerning the discussion of anticipated transactions between the utilities and EnergyOne, LLC under Rule 7.7.

X.
No party has challenged the CAM’s compliance with Rule 7.8 concerning the discussion of transactions with affiliates which are inconsistent with the principles identified in Rule 5.  The CAM is found to have complied with Rule 7.8.

III. discussion

A.
Staff suggests that the Commission should not approve the CAM until either Peoples or WestPlains files a fully distributed cost study with the Commission utilizing the manual.  Staff bases its argument on Rule 3.1 of the Cost Allocation Rules which provides as follows:

If cost allocation is at issue in a formal Commission proceeding, the Commission shall

3.1.1
If the utility has the burden of proof in the proceeding, perform a fully distributed cost study and provide documentation, upon discovery or audit request, sufficient to allow another party to perform a fully distributed cost study; ...

Staff maintains that cost allocation is at issue in this proceeding, and therefore UtiliCorp must submit a fully distributed cost study under Rule 3.1.

B.
UtiliCorp strongly objects to this reading of the Cost Allocation Rules.  Initially, it notes that Rule 7, which contains the list of requirements for a CAM, omits any mention of a fully distributed cost study.  In addition, UtiliCorp notes that Rule 3 itself, in Rule 3.3, states that a fully distributed cost study is to be performed consistent with the allocation methodologies approved in the utility’s CAM.  It wonders how it can do a fully distributed cost study which complies with its CAM in order to get its CAM approved.  It suggests the placement and language of Rule 3.3 compel a logical conclusion that the utility would only be performing an FDC study after it obtained approval of the methodologies described in the CAM.  UtiliCorp also notes that it is not proposing to change rates in any way, shape, or form in this proceeding.

C.
The ALJ agrees with UtiliCorp’s reading of the rules and concludes that cost allocation is not at issue in this proceeding.  The logical order mandated by the rules is for a utility to have a CAM approved which sets forth allocation methodologies.  Subsequent fully distributed cost studies, when in issue, are to be performed in accordance with the CAM.  While it is certainly true that a subsequent FDC study may expose weaknesses or faults with the CAM, this does not compel the conclusion that an FDC study is required to evaluate the CAM.

IV. conclusions

A.
The CAM filed by UtiliCorp does not comply with Rule 7.4 of the Commission’s Cost Allocation Rules in that the description of services is not sufficient to identify the types of costs associated with each service.

B.
The CAM filed by UtiliCorp does not comply with Rule 7.6 of the Commission’s Cost Allocation Rules in that it does not contain a sufficiently detailed description of the methodologies used to perform the allocations.

C.
The CAM filed by UtiliCorp does not comply with Rule 7.7 of the Commission’s Cost Allocation Rules in that it does not contain a description of the expected nature and frequency of all anticipated transactions between Peoples and WestPlains, on the one hand, and EnergyOne, LLC, on the other hand.

D.
UtiliCorp is not required to file a fully distributed cost study in this application in order to get its CAM approved.

E.
The CAM filed by UtiliCorp should be rejected due to the deficiencies set forth above.  UtiliCorp shall file a new application containing a revised CAM that remedies the above deficiencies within 30 days of the effective date of this order.

F.
In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

V. order

A. The Commission Orders That:

1. The cost allocation manual filed by UtiliCorp United Inc., is not approved.  UtiliCorp United Inc., shall file a new application containing a revised cost allocation manual within 30 days of the effective date of this Order which addresses the deficiencies set forth in the decision above.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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� Much of the Alliance’s argument came in the context of other rules.  However, it is applicable to Rule 7.1 as well.
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