Decision No. R98-1185

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-066CP

in the matter of the application of black hawk central city ace express, inc. for an order of the commission authorizing a waiver of rule 9 (vehicles) and rule 10 (leasing of vehicles), of the commission’s rules, regulations and civil penalties governing common carriers of passengers by motor vehicle for hire, 4 ccr 723-31.

Recommended Decision of
Administrative Law Judge
Lisa d. hamilton-fieldman
Granting Waiver

Mailed Date:  November 30, 1998

Appearances:


Charles J. Kimball, on behalf of Applicant Black Hawk Central City Ace Express, Inc.

I.
Statement, FINDINGS, AND CONCLUSIONS

A. By this application Black Hawk Central City Ace Express, Inc. (“Ace”), seeks a waiver of certain of the Commission’s rules concerning vehicle leasing, 4 Code of Colorado Regulations (“CCR”) 723-31-9 and 4 CCR 723-31-10.  The matter was called for hearing as scheduled on May 15, 1998, before Administrative Law Judge Lisa D. Hamilton-Fieldman.  Charles J. Kimball appeared on behalf of Applicant Ace; no interventions were filed and no one appeared at hearing to oppose the application.  Exhibits 1 through 8 were offered and received into evidence.

B. The stock of Ace is held by an out-of-state company, Coach Leasing, Inc.  Coach Leasing, Inc., owns a significant fleet of vehicles, many of which are not based in Colorado.  To make more efficient use of its vehicles and to perform all of its authorized services in Colorado, Ace seeks to be able to make use of vehicles owned by Coach Leasing, Inc., without each time going through the formal leasing procedures required by the rules. 

C. The primary purpose of the rules from which the Applicant seeks to be relieved of is the protection of the public.  The Commission requires strict compliance with its insurance and safety inspections mandates, and it requires that those mandates apply to vehicles leased by carriers in the same way as they apply to vehicles owned by carriers.  Ace proved by a preponderance of the evidence that its inspection procedures are even more rigorous than those required by the Commission, and that those procedures are followed regardless of the source or ownership of the vehicle.  Ace also proved by a preponderance of the evidence that it has insurance adequate to cover the vehicles it would be using from Coach Leasing, Inc., and that this insurance would apply whether or not the vehicle leases had been formally vetted through the procedures required by the rules at issue.

D. Based on the foregoing evidence, the Administrative Law Judge concludes that the public safety will be adequately protected with respect to the Applicant’s use of vehicles obtained from its parent company, Coach Leasing, Inc., without requiring the Applicant to comply with the requirements of 4 CCR 723-31-9 and 4 CCR 723-31-10.  The Administrative Law Judge therefore recommends that the Commission grant the application for waiver of those requirements.

C.
Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.

II.
ORDER

A.
The Commission Orders That:

1. Black Hawk Central City Ace Express, Inc., is granted a waiver of the Commission’s rules concerning leasing, 4 Code of Colorado Regulations 723-31-9 and 4 Code of Colorado Regulations 723-31-10, for a period of three years from the effective date of this Order.  Commission Staff shall review Black Hawk Central City Ace Express, Inc.’s compliance with the Commission’s safety and insurance rules prior to the granting of any additional waiver of these rules.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director
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