Decision No. R98-1180-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98F-120CP

rocky mountain shuttlines, inc., dba rocky mountain supercoach ltd.,


complainant,

v.

boulder airporter, inc.,


RESPONDENT,

AND

BOULDER SHUTTLE, LLC,

iNTERVENOR AND respondent.

interim order of
Administrative Law Judge
Lisa d. hamilton-fieldman
denying motions to dismiss
 and requiring counsel to
furnish available dates for hearing

Mailed Date:  November 30, 1998

Appearances:


Judith M. Matlock, Davis, Graham & Stubbs LLP, on behalf of Complainant;

Mark W. Williams, Berryhill, Cage & North, P.C., on behalf of Respondent Boulder Airporter, Inc.; and

Richard L. Fanyo, Dufford & Brown, P.C., on behalf of Respondent Boulder Shuttle, LLC.

I.
Statement 

A. The complaint in this matter was filed by Complainant Rocky Mountain Shuttlines, Inc., doing business as Rocky Mountain Supercoach, Ltd. (“RMS”) on March 16, 1998, through its President, John W. Rushton.  The original complaint was filed against Respondent Boulder Airporter, Inc. (“Boulder Airporter”).  At a prehearing conference on May 8, 1998, Boulder Shuttle, LLC (“Boulder Shuttle”), which has purchased the authorities at issue from Boulder Airporter, was added as a party respondent.  The procedural background of this case has been set forth in earlier orders.

II. findings and conclusions

A.
Res Judicata and Collateral Estoppel

1. This matter comes before the Administrative Law Judge on both Respondents’ Motions to Dismiss the Amended Complaint.  The gravamen of the amended complaint is that Boulder Airporter/Boulder Shuttle have illegally tacked together portions of their authority
 to create a hybrid call-and-demand and scheduled service, and that by so doing they have either abandoned part of their call-and-demand authority, or offered service in violation of a restriction in the authority, or both.  The gravamen of the motions to dismiss is that the identical claims were, or could have been, litigated by RMS in Docket Nos. 97A-234CP-Transfer and 97A-235CP-Transfer (“the transfer case”), and that RMS is therefore barred by res judicata (claim preclusion) or collateral estoppel (issue preclusion)
 from relitigating those issues in this docket.

2. The fairness of finality is what motivates the application of the doctrines of res judicata and collateral estoppel.  At some point, in the interest of allowing commerce and lives to proceed, in the interest of conserving the resources of the parties and of the judicial system, litigation of a particular case or issue must cease.  The question is, at what point?  Case law has established a list of factors which must exist before the doctrines are applied:  The issue or claim must be identical to the issue or claim actually and necessarily litigated in the prior proceedings; the party against whom the doctrine is asserted must have been a party to or in privity with a party to the prior proceeding; the judgment in the prior proceeding must be final (a final decision at the agency level can be preclusive for collateral estoppel or res judicata purposes even if an appeal of that decision is pending, A.B. Hirschfeld Press, Inc. v. City and County of Denver, 779 P.2d 1356 (Colo. App. 1988) (affirmed 806 P.2d 917); and the party against whom the doctrine is asserted must have had a full and fair opportunity to litigate the issue or claim in the prior proceeding.  Padgett v. Routt County Board of Equalization, 857 P.2d 565 (Colo. App. 1993).  Although the doctrines are based in common-law, and as such are subject to judicially crafted exceptions, Resolution Trust Corporation v. Teem Partnership, 835 F. Supp 563 (D. Colo. 1993), research revealed no such exception in Colorado based on the fundamental injustice of the application of the doctrines, and this Administrative Law Judge does not have the authority to craft one.  The doctrines should therefore apply in this case if the aforementioned prerequisites exist.

3. There is no dispute that privity exists in this case, nor is there truly a dispute as to the finality of the decision whose preclusive affect is at issue.  The Complainant has vehemently asserted that it was not afforded a full and fair opportunity to litigate the issues in the complaint in the context of the transfer case, and it has sought a review of the transfer case on that basis.
  Pending that review, however, the Administrative Law Judge again declines to reexamine an issue that has already been addressed by the Commission on three separate occasions.

4. It is because of the requirement that the issue or claim in the instant proceedings be identical to that actually and necessarily litigated in the transfer case that the Respondents’ motions to dismiss must fail.  The prior complaint was consolidated with the transfer case without opinion, and without opportunity to contest the consolidation.  Once the consolidation was accomplished, the complaint got lost in the shadow of the transfer, from which it never re-emerged.  The very limited questioning and testimony that related to the complaint focused entirely on the issues of dormancy and abandonment, issues that were essential to the transfer case.  Those questions and answers did not broach the issues of tacking and unauthorized service at all and argument in the case asserted that the complaint and the transfer raised "identical" issues concerning dormancy and abandonment.

5. None of the decisions issued in the transfer case recognized the different issues raised in the complaint, either.  The Administrative Law Judge’s decision, R97-1211 at page 2, found the issues raised in the complaint to be the same as those being litigated in the transfer case, i.e., that the authority was “in part abandoned or dormant.”  No specific findings or conclusions concerning the complaint were made in any of the three transfer case decisions.  Ultimately, the restriction in the authority which is the source of much of the complaint was retained in the combined authority No. 191 without comment.  See Restriction A to the authority, issued pursuant to C98-200, February 23, 1998.

6. Beyond the confusion caused by the consolidation, the reason the issues of tacking and unauthorized service were not addressed in the transfer case lies in the language of the complaint itself.  When a complaint with virtually identical language was filed in the instant case, Respondent Boulder Airporter objected, rightfully, that it was poorly drafted, so much so that the Respondent could not answer it because it was not certain what was being complained of, or what remedy sought.  Even after the amended complaint was filed in this case, the fact that it raised tacking issues was not completely clear until hearing.  The bottom line is, neither the parties nor the Commission gleaned from the language of the consolidated complaint that it was asserting tacking resulting in unauthorized service, and as a result, that issue was neither litigated nor decided.

7. The question remains whether the unauthorized service claim should have been raised in the prior proceeding, and is therefore barred in the subsequent proceeding (this is a question which applies only to res judicata, not to collateral estoppel; see, e.g., In re Tague, 137 B.R. 495 (Bkrtcy. D. Colo. 1991).  The Administrative Law Judge concludes it was not a necessary claim in the prior proceeding, and is therefore not barred in the present complaint.  With respect to the transfer portion of the case, that matter has been concluded without the litigation of the unauthorized service issue, and to hold that resolution of any potential unauthorized service complaints was necessary to the completion of a transfer would pose an untenable burden on transfer applicants.  As to the complaint portion of the prior case, § 40-6-108(1)(c), C.R.S., provides that “[a]ll matters upon which complaint may be founded may be joined in one hearing” (emphasis added), but it does not require such joinder.  Given the liberal language and policy of the general complaint statute, the traditionally liberal interpretation of the statute to allow complaints to go forward, and the lack of legal sophistication on the part of many complainants, the Administrative Law Judge declines to impose on complainants through the application of res judicata the requirement that they file all of their complaints against a utility in one action or risk losing them.

8. Based on the foregoing analysis, the Administrative Law Judge concludes that the Complainant is not barred by res judicata or collateral estoppel from raising the issue of the Respondents’ alleged provision of unauthorized service.  The motions to dismiss based on this argument are DENIED.

B.
Abandonment

1. The Administrative Law Judge has previously ruled that dormancy and abandonment were litigated and decided in the transfer case and that the Complainant is therefore barred from presenting evidence of abandonment in this case that predates the last day of hearing in the transfer case.  The Respondents now urge a dismissal of the abandonment claims in this case on the grounds that, as a matter of law, abandonment cannot have occurred in the period of time between the close of the evidence in the transfer case and the filing of this complaint.

2. The abundant case law furnished by the Respondents shows that courts and commissions have frequently held that disuse or neglect of an authority for a period of months or even years did not constitute abandonment of the authority.  Abandonment is not simply a matter of the passage of time, however.  A conclusion that abandonment has occurred must be predicated on a finding that the person who held the authority intended to abandon the authority.  Allard Cattle Co. v. Colorado & Southern Railway Co., 530 P.2d 503 (Colo. 1974) (intent to abandon is very essence of claim).  Intent to abandon is a question of fact, Hoff v. Girdler Corporation, 88 P2d. 100 (Colo. 1939); it may be proven circumstantially through a showing of non-use, but circumstantial evidence is not the exclusive means of showing intent to abandon.  Upper Harmony Ditch Co. v. Carwin, 539 P.2d 1282 (Colo. 1975).

3. The Complainant has acknowledged that it bears the burden of proof on this issue, and whether it can meet that burden remains to be seen.  But that is the point.  Whether the elements of abandonment have been proven is a factual question for hearing.  The motions to dismiss the abandonment claim are DENIED.

C.
Personal Jurisdiction

1. Respondent Boulder Airporter seeks dismissal of the complaint against it on the grounds that it no longer holds authority from the Commission, and that it did not hold an authority at the time of the filing of this complaint.  The Administrative Law Judge agrees that ordering this Respondent to cease and desist operations would be pointless, and that claim for relief is stricken as to this Respondent.  However, the Commission has other avenues for relief as against parties who have provided unauthorized service.  To determine whether a particular remedy would be appropriate in this case is premature when liability is still very much at issue.  It suffices for the purposes of this decision that some remedy is available, if necessary.

2. As to the argument that the Respondent no longer holds authority from the Commission, two determinative points.  First, the Respondent concedes that he held and operated the authorities at issue during the majority of the time covered by this complaint.  Second, the Commission’s jurisdiction extends not only to persons who hold authority from the Commission, but to anyone providing a service regulated by the Commission, whether the provider holds Commission authority or not.  To rule in the Respondent’s favor would be to exclude from the Commission’s jurisdiction anyone providing service without authority to do so.  The Administrative Law Judge understands the Respondent’s frustration and desire to be finished with this matter, but she doubts that the Respondent wanted to topple an entire regulatory framework in the process.  Respondent Boulder Airporter’s motion to dismiss on the ground it did not and does not hold authority from the Commission is DENIED.

D.
Venue

1. Finally, there is the matter of venue.  The Complainant seeks to have the hearing moved to Boulder for the convenience of its witness; the Respondents contend that the Complainant waived its right to request a change in venue by waiting longer than the seven days prescribed by Rule 72(a)(9) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, for making such requests.  Hearing in this matter has been stayed pending the Administrative Law Judge’s rulings on the motions to dismiss; the Complainant was pro se at the time the request should have been made under the rule; the rule specifically provides for relaxed application to pro se parties; and Rule 98 of the Colorado Rules of Civil Procedure provides that motions for change of venue based on the convenience of the parties (paragraph (f) (2)) may be made at any time prior to trial.  Given the large number of potential witnesses who reside and/or work in Boulder, the length of time before hearing, the lack of prejudice to the Respondents, and the Commission’s long-standing policy of traveling statewide to accommodate parties, the motion for change of venue is GRANTED.  This matter will be heard in Boulder, location to be announced.

III.
order

A.
It is Ordered That:

1. Based on the foregoing discussion, the Respondents’ Motions to Dismiss the Amended Complaint are denied.

2. The motion for change of venue is GRANTED.  This matter will be heard in Boulder, location to be announced.

3. Counsel shall provide a written estimate of the length of time necessary for hearing and a list of their available hearing dates during the months of January, February, and March, 1999, no later than December 11, 1998.

4.
This Order is effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



LISA D. HAMILTON-FIELDMAN
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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� There were originally two authorities, 191 and 13348.  As the result of the transfer case, the two authorities were combined into one authority, bearing the number 191.


� The application of these doctrines in administrative cases was discussed in R98-450-I.


� Boulder Airporter has also moved to dismiss on the grounds that it no longer holds any authority from the Commission.  That assertion will be dealt with later in this order.


� Review pending in Boulder County District Court.
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