Decision No. R98-1153-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-246BP

in the matter of the application of mach 3 express, inc., d/b/a world class limousine, inc., 3839 south fraser street, aurora, colorado 80014, for authority to operate as a contract carrier by motor vehicle for hire.

interim order of
Administrative Law Judge
william j. fritzel
denying motion to modify
interim order to permit re-entry,
to re-notice application,
and for re-hearing

Mailed Date:  November 25, 1998

I.
Statement

A.
On November 5, 1998, Golden West Commuter, LLC (“Golden West”) filed a Motion to Modify Interim Order No. R98-763-I to permit Golden West to re-enter this case, for the Commission to re-notice the application of Mach 3 Express, Inc., doing business as World Class Limousine, Inc. (“Applicant”), and for re-hearing of the case.

B.
Applicant filed a restrictive amendment to its application which was accepted in Interim Order No. R98-763-I (August 10, 1998).  As a result of the acceptance of the restrictive amendment, Golden West withdrew its intervention since its interest in the case had been satisfied.

C.
The application proceeded to hearing on October 16, 1998 with Applicant and Intervenor Metro Taxi.  As a preliminary matter, the motion of Applicant to dismiss the intervention of Metro Taxi based on Federal preemption was taken under advisement.

D.
Golden West in its Motion to Modify the Interim Order contends that Applicant no longer seeks contract carrier authority as noticed by the Commission, but rather by its legal argument, it is in effect seeking charter bus authority.  Applicant in its motion to dismiss the intervention of Metro Taxi contends Section 4016, of the Transportation Equity Act for the 21st century, amending 49 USC 14501(1), preempted state regulation over intrastate charter bus transportation. Golden West believes that if Applicant’s legal theory is correct the restrictive amendment of Applicant which induced Golden West to withdraw its intervention would be meaningless. Golden West believes that it should be allowed to re-enter the case in order to protect its interest given Applicant’s assertion of federal preemption of the matter.

E.
On November 12, 1998, Applicant filed a response in opposition to Golden West’s Motion to Modify Interim Order.

F.
The motion of Golden West to modify Interim Order No. R98-763-I to permit Golden West to re-enter the case, for the the Commission to re-notice application and for re-hearing of the application is found to be without merit.  If Applicant’s theory of federal preemption (which was raised in its Motion to Dismiss the Intervention of Metro Taxi) is found to be without merit, the determination on the merits will be strictly limited by Applicant’s request for contract carrier authority as noticed by the Commission with restrictions, and the amendments of Applicant that were accepted by the Commission.  If on the other hand, it is determined that the preemption theory of Applicant has merit, the Commission would not have jurisdiction over this matter, and could not grant the relief requested by Golden West in its Motion.

II.
order

A. It Is Ordered That:

1. The motion of Golden West Commuter, LLC to modify interim order to permit re-entry, to re-notice application, and for re-hearing is denied.

2. This Order is effective immediately.
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____________________

Bruce N. Smith

Director
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