Decision No. R98-1116

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98M-378CP

public utilities commission of the state of colorado,


complainant,

v.

alan goldring, d/b/a alan’s trip service,


respondent.

recommended decision of
Administrative Law Judge
ken f. kirkpatrick
assessing civil penalty

Mailed Date:  November 18, 1998

Appearances:

Floyd Irby and Jonell Poley for the Staff of the Commission; and

Alan Goldring, Boulder, Colorado, Pro Se.

I.
Statement

A.
This proceeding was instituted by the issuance of Civil Penalty Assessment Notice (“CPAN”) No. 98-E-I-1 on August 18, 1998.  The CPAN alleges that the Respondent Alan Goldring, doing business as Alan’s Trip Service, failed to purchase an annual vehicle identification stamp.  The matter was originally set for a hearing to be held on September 30, 1998.  However, that hearing was continued at the request of the Respondent to November 10, 1998 in a Commission hearing in Denver, Colorado.

B.
At the assigned place and time the undersigned called the matter for hearing.  During the course of the hearing Exhibits 1 through 3 were identified, offered, and admitted into evidence.  At the conclusion of the hearing the matter was taken under advisement.

C.
In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. findings of fact

A.
Respondent operates as a luxury limousine provider under registration number LL-439 issued by this Commission.

B.
On August 10, 1998, Commission Safety and Enforcement Officer Floyd Irby was conducting routine investigations at Denver International Airport (“DIA”).  Irby saw Respondent Goldring pull up in the passenger pick-up area for limousines, exit his vehicle, return with a passenger, and drive off.  Respondent’s vehicle did not have a vehicle identification stamp affixed to its windshield.

C.
The Commission’s records do not indicate that Goldring had purchased a vehicle identification stamp as of August 10, 1998.

D.
Goldring did purchase a 1998 vehicle identification stamp late in August of 1998, and a second 1998 stamp in September of 1998.

E.
Goldring purchased a 1999 vehicle identification stamp on October 1, 1998.  Goldring was originally not given a receipt by the Commission employee, who was a new employee.  However, when Goldring notified Irby of this oversight Goldring was given a receipt for the 1999 stamps.

F.
Goldring came to the Commission in September 1997 for an insurance problem.  Goldring’s recollection is that he paid for 1998 stamps then, but has no receipt.  Goldring states that he changed the windshield on his limousine shortly before the passenger trip to DIA where he was observed by Irby with no vehicle identification stamp.

G.
All employees working at the Commission’s public counter where Goldring claims to have purchased his 1998 stamps in September 1997 were seasoned, veteran employees.

III. discussion

A.
Section 40-2-110.5(4), C.R.S., prohibits a carrier such as Goldring from operating unless the annual fee has been paid.  Goldring claims that he purchased 1998 stamps in 1997, but was given no receipt.  However, the fact that this happened in 1998 with a temporary or new employee does not establish that it happened in 1997 with seasoned employees.  Further, the Commission’s records, which record the purchase of stamps by carriers in several locations, all indicate that no stamp was purchased by Goldring for 1998.  See Exhibits 1 through 3.

B.
The Administrative Law Judge finds and concludes that Staff has established that Goldring did not purchase a vehicle identification stamp for 1998.

C.
Staff originally sought a penalty of $400.  However, a review of the Commission’s Rules Governing Civil Penalties for Carriers, 4 Code of Colorado Regulations (“CCR”) 723-22, indicates that the appropriate penalty for a statutory violation not elsewhere specified should be $200.  See 4 CCR 723-22.3.3.  The penalty listed is a mandatory penalty and no amount less than that may be assessed.

D.
In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV.
order

A. The Commission Orders That:

1. Respondent Alan Goldring, doing business as Alan’s Trip Service is assessed a civil penalty of $200 for failure to purchase a vehicle identification stamp for 1998.  Respondent shall pay the $200 penalty within 20 days of the effective date of this Order.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________
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