Decision No. R98-1068

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98F-348

Daryl Bartholomew,


complainant,

v.

Ace towing Enterprise, inc.,
&

Able Towing,


respondents.

Recommended Decision of
Administrative Law Judge
Lisa d. hamilton-fieldman
Dismissing complaint against
one respondent and resolving complaint against remaining respondent

Mailed Date:  November 2, 1998

Appearances:

Daryl Bartholomew, Complainant, pro se;

William Parker, Owner, on behalf of Respondent Able Towing; and

Gary Garcia, Owner, on behalf of Respondent Ace Towing Enterprise, Inc.

I.
Statement

A. The complaint in this matter was filed by Daryl Bar-tholomew, asserting that the Respondents, Ace Towing Enterprise, Inc. (“Ace”), and/or Able Towing (“Able”), towed his vehicle without proper authorization.  Hearing was held on October 16, 1998, before Administrative Law Judge Lisa D. Hamilton-Fieldman.  Both Respondents’ Motions to Dismiss were denied.  Mr. Bar-tholomew presented testimony from himself; Dennis Maul, PUC Rate and Financial Analyst; William Parker; and Gary Garcia.  Exhibits 1, 2, and A were offered and admitted into evidence without objection.  Neither of the Respondents called any witnesses.

B. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge hereby transmits to the Commission the record of this pro-ceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.

II. Discussion, findings, and conclusions

A. The basic facts in this case were not disputed:  On June 12, 1998, Mr. Bartholomew’s Chevy S-10 Blazer was towed from the parking lot at his residence at 3663 South Sheridan Boule-vard, at the request of Tyler Community Management, Inc.  Able has a contract with Tyler Management to perform towing services, but because of the large number of vehicles the company wanted towed (apparently the company was performing maintenance on the residence’s parking lot, and many vehicles were towed), Able called Ace in as back-up.  Ace actually performed the tow of Mr. Bartholomew’s Blazer, using dollies, and Mr. Bartholomew was charged $125.00 for the tow.

B. The facts regarding how the tow was authorized are also not disputed.  Mr. Bartholomew did not authorize the tow.  A per-son who represented herself as an employee of the management com-pany pointed out which cars each of the Respondent’s trucks was to tow, and she then signed off on the invoice with the word “Tyler.”  She did not provide her name, her own signature, or the address and phone number of the person authorizing the tow.

C. The Administrative Law Judge understands why the Respondents believed they had done nothing wrong.  Both of the Respondents have towed for the management company before.  A representative of the management company was present, had author-ized the tows, and had signed off on the invoice.  To their knowledge, that was all that was required.  They had not acted as agents for the property owner, nor had they towed a vehicle with-out the property owner’s specific consent, both of which are com-mon and problematic practices when vehicles are towed without the permission of their owners.  Nevertheless, this case demonstrates why close adherence to the towing carrier rules concerning invoices is important:  The Respondents may have been convinced that the management company had authority to order Mr. Bar-tholomew’s car towed, but Mr. Bartholomew disputed that author-ity, and he had no information on the invoice with which to pursue that dispute.  Had he had such information, Mr. Bar-tholomew could have disputed notice or other aspects of the authorization with the management company directly, without any wrangling with the towing company about who had authorized the tow.

D. Rule 723-9-6.1 of the Commission’s Rules, Regulations, and Civil Penalties Governing Towing Carriers by Motor Vehicle, 4 Code of Colorado Regulations 723-9, provides as follows:  Tow-ing carriers shall use a tow record/invoice form for all non-consensual tows, which form shall contain the information shown in Appendix A to these rules.  (Emphasis added.)  Appendix A to the Rules provides in pertinent part: The tow record/invoice shall contain at least the following information: . . .Name, address, and telephone number of person authorizing tow, and including signature if a private property tow.  (Emphasis added.)  Finally, Rule 723-9-14.2.3.2 provides that “[t]he authorization [by a property owner for a non-consensual tow] shall be filled out in full, signed by the property owner, and given to the tow-ing carrier at the time the motor vehicle is to be removed from the private property.”

E. These provisions are all mandatory, not optional.  Vio-lations of these provisions result in strict liability, that is, no intent to violate the rules need be shown to support a finding that a violation occurred.  There is no question that Ace did not provide the required information, and that that omission violated the above-cited rules.  Therefore, pursuant to Rule 723-9-14.3, Ace shall return any fees or charges for the services it per-formed on Mr. Bartholomew’s vehicle to Mr. Bartholomew.  Able called Ace in, and may have received a referral fee from Ace as a result.  The question of whether that fee should be returned to Ace is not within the scope of this complaint.  For purposes of this complaint, Able did not perform the tow of Mr. Bartholomew’s vehicle, and the complaint against Able will therefore be dis-missed.

III.
order

A.
The Commission Orders That:

1. The formal complaint filed against Able Towing, by Daryl Bartholomew is dismissed.

2. The formal complaint filed against Ace Towing Enterprise, Inc., is resolved consistent with the discussion above.  Ace Towing Enterprise, Inc., shall return any fees or charges for the services it performed on Mr. Bartholomew’s vehi-cle to Mr. Bartholomew no later than ten days after this Decision becomes a final decision of the Commission.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director
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