Decision No. R98-1053

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98C-414G

re:  the investigation of K n gas gathering, inc.

recommended decision of
administrative law judge
ken f. kirkpatrick
denying petition to intervene

Mailed Date:  October 29, 1998

I.
Statement

A. This proceeding was instituted by the issuance of Deci-sion No. C98-962, September 29, 1998.  By that decision the Com-mission ordered K N Gas Gathering, Inc. (“KNGG”), to show cause why it should not be found to be subject to the jurisdiction of this Commission in its operation of a certain gas pipeline.

B. This proceeding had its genesis in a prior proceeding, Docket No. 97F-241G (“Complaint Proceeding”).  The Complaint Pro-ceeding was a formal complaint filed by Public Service Company of Colorado against Trigen-Nations Energy Company, L.L.L.P (“Tri-gen”).  The Commission found that Trigen by its ownership and operation of the same pipeline which is at issue in this pro-ceeding was a public utility subject to the Commission’s juris-diction.  See Decision No. C98-687.  However, the record in the Complaint Proceeding established that Trigen sold the pipeline to KNGG approximately two weeks before the initial hearing in that case.

C. Subsequent to the Complaint Proceeding the Commission instituted this proceeding to address the operation of the pipe-line by an entity not currently acting subject to the juris-diction of the Commission.

D. On October 13, 1998, Trigen filed a Petition to Inter-vene in this proceeding.  Trigen states that it continues to dispute in the Complaint Proceeding that the pipeline is or was a public utility and that Trigen was a public utility with respect to its ownership and operation of the pipeline.  Trigen does not claim any current ownership interest in the pipeline.  Trigen candidly states its reasons for seeking intervention in this pro-ceeding in paragraph 5 of the petition.

…In that Trigen-Nations continues to challenge the claims and legal theories supporting PSCo’s complaint and the Commission’s Decision No. C98-687 (July 17, 1998) in Docket No. 97F-241G, and intends if necessary to take its challenge to the courts, Trigen-Nations has a direct and substantial interest in monitoring, and perhaps engaging in the debate of, issues and theories that are likely to come before the Commission in this proceeding.

E. Thus it appears that Trigen seeks another avenue of appeal for a decision with which it disagrees in the Complaint Proceeding.  But intervening this proceeding is not an appro-priate or permissible method to challenge the prior Commission decision.  Indeed, it would appear to be a collateral attack on a prior Commission decision.  Trigen’s remedy is to continue its appeal process, seeking judicial review if appropriate.

F. Since Trigen has no interest in the pipeline currently, and since it has an avenue of appeal open to it for the Complaint Proceeding, there is no basis for its intervention and no basis to permit intervention in this proceeding.  Therefore the peti-tion should be denied.

G. In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

II. order

A. The Commission Orders That:

1. The Petition to Intervene of Trigen-Nations Energy Company, L.L.L.P., is denied.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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