Decision No. R98-1051-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98S-363T

the investigation and suspension of tariff sheets filed by now communications, inc., with advice letter no. 3.

interim order of
administrative law judge
william j. fritzel
granting office of consumer
counsel’s motion to compel

Mailed Date:  October 29, 1998

I.
Statement

A. On October 16, 1998, the Colorado Office of Consumer Counsel (“OCC”) filed a Motion to Compel Responses to First Data Requests of OCC to NOW Communications, Inc. (“NOW”).

B. On October 8, 1998, NOW filed objections to the dis-covery.  On October 13, 1998, the OCC received responses by NOW to First Data Requests.  NOW stated additional objections and answered 24 of the 64 data requests.  NOW objects to answering the OCC’s discovery which is not directly related to NOW’s rates for service.

C. The OCC argues that the Commission in Decision No. C98-785 suspended Advice Letter No. 3 and accompanying tariffs and set the matter for hearing.  The OCC contends that the Commission did not limit the scope of the hearing to the examination of NOW’s proposed tariff rates.  The OCC states that the Commission in paragraph B.1 of the decision stated:

The Commission finds that it will set the proposed tar-iffs for hearing and will suspend their effective date because the rates contained in the tariffs may not be just and reasonable.

The OCC states that by the above language, the Commission did not limit the hearing to an examination of only rates, but rather to an investigation of the proposed tariffs.  The OCC states that the word tariff is defined in Commission Rule 4 Code of Colorado Regulations 723-1-41.2.1 as including all rates and tolls “together with all rules, regulation, contracts, privileges, and facilities which in any manner affect or relate to rates, tolls, rentals, classifications, or service.”

D. The OCC further states that NOW also objects to certain data requests because the Colorado Rules of Civil Procedure (“C.R.C.P.”) limit the number of interrogatories and requests for production.  The OCC contends that Rule 77 of the Commission’s Rules of Practice and Procedure govern discovery in Commission proceedings and said rule does not contain limitations on inter-rogatories and requests for production of documents.

E. On October 20, 1998, NOW filed a Response to the OCC’s Motion to Compel.  NOW argues that the Commission suspension order limits the scope of the hearing to an investigation of NOW’s proposed tariff rates only.  NOW believes that some of the data requests are objectionable.  In addition, NOW believes that the limitations on discovery in Rule 26(b)(2) of C.R.C.P. should govern in Commission proceedings.

F. It is found that the position taken by the OCC in its Motion to Compel is correct and therefore the Motion to Compel should be granted.  Section 40-6-111, C.R.S., (1)(a) grants the authority to the Commission to hold a hearing “concerning the propriety of such rate, fare, toll, rental, charge, classifica-tion, contract, practice, rule, or regulation if [the Commission] believes that such a hearing is required and that such rate, fare, toll, rental, charge, classification, contract, practice, rule, or regulation may be improper.”  The statute does not limit the scope of the investigation of proposed tariffs to an investi-gation of rates only.  The Commission suspension order does not contain an explicit limitation of the scope of the hearing even though it refers to the need to examine rates proposed by NOW.  It is found that the data requests of the OCC are reasonably cal-culated to lead to the discovery of admissible evidence.  It is further found Rule 77 of the Commission’s Rules of Practice and Procedure is applicable to discovery in this proceeding, which does not contain the limitations stated in Rule 26(b)(2) of the Colorado Rules of Civil Procedure.

II. order

A. It Is Ordered That:

1. The motion of the Colorado Office of Consumer Counsel to compel responses to first data requests is granted.

2. NOW Communications, Inc., shall within ten days of the effective date of this Order respond to the Office of Con-sumer Counsel’s First Data Requests.

3. This Order is effective immediately.
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____________________

Bruce N. Smith
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