Decision No. R98-1031

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98R-334T

in the matter of proposed amendments to the rules prescribing the high cost support mechanism and prescribing the procedures for the Colorado high cost administration fund, 4 ccr 723-41.

recommended decision of
administrative law judge
william j. fritzel
adopting rules

Mailed Date:  October 26, 1998

Appearances:

Barry L. Hjort, Esq., Littleton, Colorado, for the Colorado Telecommunications Association, Inc.;

Michelle A. Norcross, Assistant Attorney General for the Colorado Office of Consumer Counsel;

Thomas F. Dixon, Esq., Denver, Colorado, for MCI Telecommunications Corporation and MCImetro Access Transmission Services; and AT&T Communications of the Mountain States, Inc.; and

Kathryn E. Ford, Esq., Denver, Colorado, for U S WEST Communications. Inc.

I.
Statement

A. On July 24, 1998, the Commission mailed Notice of Proposed Rulemaking concerning amendments to the Rules Prescribing the High Cost Support Mechanism and Prescribing the Procedures for the Colorado High Cost Administration Fund, 4 Code of Colorado Regulations (“CCR”) 723-41.  The Commission stated that the intent of the proposed rules is to conform the Commission’s High Cost Fund Rules to recent changes to the organic legislature enacted by the Colorado General Assembly by Senate Bill 98-177.  This law, which became effective on July 1, 1998, amended §§ 40-15-208 and 40-15-502(5), C.R.S.  

B. On July 27, 1998, the Commission gave notice of the proposed rulemaking to the Colorado Secretary of State.  The Commission requested publication of the proposed rules in the Colorado Register.
C. The Commission scheduled a hearing for September 10, 1998.  Written comments were filed by U S WEST Communications, Inc. (“U S WEST”), the Colorado Telecommunications Association, Inc. (“CTA”), AT&T Communications of the Mountain States, Inc. (“AT&T”), MCI Telecommunications Corporation and MCImetro Access Transmission Services, Inc. (“MCI”), and the Colorado Office of Consumer Counsel (“OCC”).

D. The hearing was held as scheduled.  Oral comments were received from CTA, U S WEST, OCC, and MCI/AT&T.

E. Pursuant to § 40-6-109, C.R.S., the record of this proceeding along with a written recommended decision is transmitted to the Commission.

II. findings of fact and conclusions of law

A. This rulemaking proceeding concerns proposed amendments to the Rules Prescribing the Procedures for Administering the Colorado High Cost Fund, 4 CCR 723-41.  The proposed rules are necessitated in order to conform the Commission’s High Cost Fund Rules to changes made by the Colorado General Assembly in Senate Bill 98-177 enacted into law on May 18, 1998.  This law which became effective on July 1, 1998 amends §§ 40-15-208 and 40-15-502(5), C.R.S.

B. The commentors generally expressed agreement with the need to amend the Commission’s rules in order to conform the rules to the new legislation.  Various suggestions were received by the commentors for modification of the proposed rules.

C. U S WEST, AT&T, and MCI commented that the reference to emergency rules in the Basis, Purpose, and Statutory Authority Section of the proposed rules should be deleted since the rules are proposed under the normal rulemaking process rather than the emergency rules process.  The suggestion will be adopted.

D. U S WEST, AT&T, and MCI recommend that proposed Rule 4 CCR 723-41-2.9 should be changed by indicating that the high cost support mechanism is created by statute for the support of high cost rural areas.  The suggestion will be adopted.

E. CTA and OCC suggest that Rule 4 CCR 723-41-3.2.1 be changed to eliminate the proposed proportional reduction of high cost support if the 60 million cap is reached.  These commentors believe that this proportional  reduction of high cost support may create a revenue requirement shortfall for the small independent rural local exchange providers that receive support under Part II of the rules.  The commentors recommend that the Commission modify the rule to permit Part II rural independent providers to draw support before Part 1 recipients.  The suggestion is well taken and will be adopted.

F. CTA recommends that a provision be added to Rule 4 CCR 723-41-3.2 concerning the $60,000,000 cap. The rule should state that the cap is effective for the years 1998 and 1999 only.  The suggestion will be adopted.  Rule 4 CCR 723-41-3.2.2 will be added stating that “Rule 3.2, and all of its subsections, is repealed effective January 1, 2000.

G. U S WEST requests clarification of proposed Rule 4 CCR 723-41-4.1. Rule 723-41-4.1 will be modified to state “The mechanism for making payments into the HCSM established in Rule 7 of Part I shall take effect by further order of the Commission.”  Proposed Rule 4 CCR 723-41-4.1.1 and 4 CCR 723-41-4.1.2 will be deleted.

H. CTA comments that the deminimus exemption of $100 specified in proposed Rule 4 CCR 723-41-7.2.1.2 be established at $10,000.  The suggestion will be adopted.

I. CTA also contends that Part II providers should be exempt from the eligible provider reporting requirements of Rule 4 CCR 723-41-7.2.2.  CTA asserts that the Legislature sought to reduce reporting requirements of small Part II providers.  Rule 4 CCR 723-41-7.2.2 should be modified to require that Part II providers file a report with the provider’s annual report.

J. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. order

A. The Commission Orders That:

1. The proposed amendments to the Rules Prescribing the High Cost Support Mechanism and Prescribing the Procedures for the Colorado High Cost Administration Fund, 4 Code of Colorado Regulations 723-41, attached to this Decision and Order are adopted.

2. The rules shall be effective 20 days after publication by the Secretary of State.

3. The opinion of the Attorney General of the State of Colorado shall be sought regarding the constitutionality and legality of the rules.

4. A copy of the rules adopted by this Decision shall be filed with the Office of the Secretary of State for publication in the Colorado Register.  The opinion of the Attorney General of the State of Colorado shall also be obtained concerning the constitutionality and legality of these rules.  The rules shall also be submitted to the appropriate committee of reference of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or to the Committee on Legal Services, if the General Assembly is not in session, for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________
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____________________

Bruce N. Smith

Director
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