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IN THE MATTER OF PROPOSED AMENDMENTS TO THE RULES REGULATING THE REGISTRATION OF TOLL RESELLERS, 4 CCR 723-51.

recommended decision of
administrative Law Judge
KEN F. KIRKPATRICK
adopting rules

Mailed Date:  October 15, 1998

I. statement

A. This proceeding was instituted by the issuance of Decision No. C98-828, August 27, 1998.  That order was a Notice of Proposed Rulemaking.  The intent of the proposed rules is to specify requirements related to the registration of toll resellers in accordance with § 40-15-302.5, C.R.S.  The Notice of Proposed Rulemaking was published in the September 10, 1998 edition of the Colorado Register.  A hearing was scheduled for October 8, 1998 in a Commission hearing room in Denver, Colorado.  Decision No. C98-828 also indicated that written comments could be filed prior to hearing.

B. The Telecommunications Resellers Association (“TRA”) filed comments on September 29, 1998.
  At the assigned place and time the undersigned called the matter for hearing.  Staff of the Commission offered testimony in support of the rules and in response to questions posed by the Administrative Law Judge (“ALJ”) and also in response to comments of the TRA.

C. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission a written recommended decision.

II. findings and conclusions

A. As noted above, the purpose of the proposed rules are to set forth the method by which toll resellers register with this Commission.  Recently enacted legislation, now codified at § 40-15-302.5, C.R.S., requires toll resellers to register with this Commission and to provide certain information to this Commission.  The rules provide a method by which the resellers may provide the information required by statute to the Commission.

B. Three questions concerning the rules were raised at hearing, two by the TRA and one by the ALJ.

C. The TRA first suggests that the rules should not apply to an affiliate of an incumbent local exchange carrier (“ILEC”), such as U S WEST Communications, Inc.  TRA suggests that the operations of ILEC affiliates need additional regulatory scrutiny to protect the competitive resellers from the potential of anti-competitive behavior.  Staff views the exemption proposed by the TRA as unnecessary.  Staff feels that an affiliate should be treated the same as a reseller, and that the Commission’s Costing and Pricing Rules will provide adequate means to protect consumers and competitors.  This proposal by the TRA will not be adopted, since it is unnecessary.

D. The TRA’s second major suggestion for changing the rules is to suggest that a reseller should not be required to contribute separately to various funds and support mechanisms administered by the Commission, including the High Cost Fund and the fixed utilities fund.  TRA’s contention is that as a reseller it is contributing to funds indirectly through the underlying carrier from which it purchases services.

E. Staff notes that the high cost funding charges are based on retail revenues, and therefore the resellers must pay a share.  Otherwise some of the contributions will never be received.  The fixed utilities fund is based on gross operating revenues by statute.  See § 40-2-112, C.R.S.  Since the fixed utilities fund contribution is mandated by statute, the rules cannot exempt resellers as suggested.  Therefore this suggestion is not adopted.

F. The third item addressed by Staff concerned a question by the ALJ concerning the registration form contained as Appendix A to the rules and mentioned in Rule 3.1 of the proposed rules.  Staff indicated that it was its intent that the form be attached only for convenience and that the Commission be able to alter the form without going through rulemaking.  Staff does not seek to have the form as a rule itself.  The undersigned indicated concerns that attaching and referring to a form attached to the rules could make the form part of the rules themselves and not subject to being changed outside of rulemaking.  The ALJ concludes that attaching the form to the rules indeed makes the form a portion of the rules which could not be changed outside of rulemaking.  Therefore, to comport with Staff’s desire that the form be allowed to be changed to meet changing circumstances, Rules 3.1 and 3.2 have been revised and the appendix removed.

G. With the changed noted above, the rules as proposed should be adopted.

H. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. order

A. The Commission Orders That:

1. The Rules Regulating Registration of Toll Resellers are hereby adopted as set forth in Appendix 1 to this Decision.

2. The adopted rules shall be filed with the Secretary of State for publication in the next Colorado Register along with the Attorney General’s opinion regarding the legality of the rules.

3. The adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days of the issuance of the above referenced Attorney General’s opinion.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________
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� These comments are discussed below.
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