Decision No. R98-1008

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-208R

in the matter of the application of the board of county commissioners cheyenne county, colorado, to upgrade the crossing of the union pacific railroad at michigan avenue located in unincorporated cheyenne county, colorado.

recommended decision of
administrative Law Judge
arthur g. staliwe
granting application

Mailed Date:  October 13, 1998

Appearances:

Wendy Shinn, Esq., Lamar, Colorado, on behalf of Cheyenne County;

James P. Gatlin, Esq., Omaha, Nebraska, on behalf of the Union Pacific Railroad; and

Anne K. Botterud, Assistant Attorney General, on behalf of the staff of the Commission

I. statement

A. By application filed May 7, 1998, Cheyenne County seeks permission from this agency to upgrade the existing crossing protection devices located at Michigan Avenue as it crosses the three tracks of the Union Pacific Railroad Company (“Union Pacific”) in unincorporated Cheyenne County.

B. Originally scheduled for hearing on July 23, 1998, the matter was continued at the request of the railroad in order to allow it to prepare cost estimates for the upgraded signals.  Accordingly, the matter was heard on September 29, 1998 in Denver, Colorado.

C. Pursuant to the provisions of § 40-6-109, C.R.S., Administrative Law Judge Staliwe transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II. findings of fact

A. Based upon all the evidence of record, the following is found as fact:

1. Michigan Avenue in unincorporated Cheyenne County is a paved, 30-foot wide asphalt road crossing the main line and two passing lines of the Union Pacific. Current crossing protection consists of crossbucks, faded stop signs, and flashing red lights.  An average of eight trains per day cross Michigan Avenue, with a maximum allowable speed on the main line of 40 miles per hour, and a maximum of five miles per hour on the passing tracks.  Anticipated future rail use calls for an increase up to 12 trains per day over the crossing.

2. Originally contemplated as both a road construction project and signals upgrade, just before the hearing Cheyenne County changed its application to reflect only upgraded signals at the crossing, with no changes to the existing 30-foot paved roadway.  The cost of upgrading the existing signals from passive warning devices to include active gates and related paraphernalia was estimated at the time of hearing to cost $146,801.  However, as indicated by Lawrence Abrams, signal project engineer for the Union Pacific, it will take an estimated nine to ten months to order and procure the upgraded protection devices as well as an additional two months to install them, with the result that it is likely to be a year or more before final costs are known.

3. There is no dispute among the parties as to the need to upgrade the existing crossing protection devices at Michigan Avenue in unincorporated Cheyenne County, especially given the anticipated increase in train traffic over the crossing.

III. order

A. The Commission Orders That:

1. The County of Cheyenne and the Union Pacific Railroad Company are hereby authorized to install, operate, and maintain automatic railroad crossing devices consisting of flashing lights, cantilevered gates, and bells at the intersection of Michigan Avenue in unincorporated Cheyenne County and the Union Pacific Railroad Company’s tracks as more fully set forth in the application as amended on September 22, 1998.

2. A fair, just, and equitable distribution of the total actual costs of the installation of the proposed crossing protection devices shall be as follows:

a. The Union Pacific Railroad Company shall contribute out of its own funds 20 percent of the cost of said installation and shall thereafter operate and maintain said crossing devices at its own expense for the life of the crossing.

b. The County of Cheyenne, Colorado, shall pay 10 percent of the costs of installation.  Upon completion of the proposed work, an itemized statement of the actual costs and a bill covering 10 percent thereof shall be forwarded by the Union Pacific Railroad Company to Cheyenne County, which bill shall be paid to the Union Pacific Railroad Company.

c. The remaining costs of installation (70 percent) shall be paid from the Colorado Highway Crossing Protection Fund.  Upon completion of proposed work, an itemized statement of the actual costs and a bill covering 70 percent thereof shall be forwarded by the Union Pacific Railroad Company to the Commission, which bill shall be paid to the Union Pacific Railroad Company after audit and verification of the signal installation.  The signal devices and their installation shall be in conformance with all applicable rules and regulations of this agency, the railroad/highway grade crossing protection specifications of the Association of American Railroads, and the standards of the Manual on Uniform Traffic Control Devices for Streets and Highways.

3.
This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4.
As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director
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