Decision No. R98-1005

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98F-215T

mci telecommunications Corporation,


complainant,

v.

U S west communications, inc.,


respondent.

recommended decision of
administrative law judge
ken f. kirkpatrick
granting complaint in part

Mailed Date:  October 9, 1998

Appearances:

Robert W. Nichols, Esq., and Elizabeth A. Woodcock, Esq., Boulder, Colorado, for MCI Telecommunications Corporation; and

Stephen H. Denman, Esq., and Kris A. Ciccolo, Esq., Denver, Colorado, for U S WEST Communications, Inc.

I. statement

A. This complaint was filed on May 13, 1998 by MCI Telecommunications Corporation (“MCI”) against U S WEST Communications, Inc. (“U S WEST”).  The Commission issued its Order to Satisfy or Answer on May 21, 1998.  On that same date the Commission set the matter for a hearing to be held on July 21 and 22, 1998.

B. On June 1, 1998, U S WEST filed its Motion to Dismiss Formal Complaint.  That motion was denied by Decision No. R98-592-I.

C. On June 3, 1998, Staff of the Commission petitioned to intervene.  That intervention was granted by Decision No. R98-610-I.

D. Pursuant to an extension a timely answer was filed on June 30, 1998 by U S WEST.

E. The matter was heard on July 17, 1998.  During the course of the hearing Exhibits A, A1, A2, A3, A4, A6, A8, A9, B, B1, B2, B3, B4, B7, B8, C, and C1 were identified, offered, and admitted into evidence.  At the conclusion of the hearing a briefing schedule was established.  That briefing schedule was subsequently modified by Decision No. R98-816-I, which ordered opening briefs to be filed by September 18, 1998, and closing briefs to be filed by September 30, 1998.  All parties filed opening briefs; MCI and U S WEST filed closing briefs.

F. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. findings of fact

A. On April 21, 1998, U S WEST and Qwest Communications Corporation (“Qwest”) entered into an agreement, amended and restated on May 18, 1998 (“Teaming Agreement” or “Agreement”).  By this Agreement U S WEST and Qwest agreed to participate in a program called “Buyers Advantage.”  Under this Agreement U S WEST would market its own services and Qwest’s services in combination.  The services included local exchange telecommunications services, intraLATA toll services, calling cards, and prepaid phone cards provided by U S WEST; and interLATA telecommunications services provided by Qwest.  Buyers Advantage was marketed as a “one stop shopping” program where consumers could meet all their needs by contacting U S WEST.

B. All services offered through the Buyers Advantage Program by U S WEST were offered at the same tariffed price that they are offered outside the program.  In addition, Qwest’s 12-cent, all-day, within-the-state interLATA service is tariffed and available to customers outside the Buyers Advantage Program.
  A customer could purchase some or all of these products.

C. Under the Agreement, and the Buyers Advantage Program, U S WEST is the initial point of customer contact for information, customer service, repair, customer inquiry, and billing services.  U S WEST also provides these services to other interexchange carriers through different programs.  For example, U S WEST serves as an initial point of customer contact for information for the selection of interLATA carriers when accepting orders for new service.  Also, under some billing and collection agreements with interexchange carriers, U S WEST serves as an initial point of customer contact for customer inquiry and billing.  U S WEST bills customers for Qwest’s services in the same manner that it bills customers of other interexchange carriers under billing and collection agreements.  It includes separate itemized pages in the monthly bill.

D. Under the Teaming Agreement, Qwest is required to pay U S WEST a fee for each customer who subscribes to Qwest’s interLATA service through the Buyers Advantage Program; $33 for each residential subscriber; $52 for each business subscriber; and $48 for each “Business Alternative” subscriber.  Beyond this U S WEST receives no additional compensation on an ongoing basis.

E. The Teaming Agreement is non-exclusive, allowing both U S WEST and Qwest to enter similar arrangements with other carriers.  Qwest is obligated to provide information materials to U S WEST for communicating with Qwest subscribers.
F. Under the Teaming Agreement, both parties are required to comply with all applicable state and federal laws and regulations.  Within that overriding principle, Qwest’s rates are to remain steady during the course of the Agreement.
G. U S WEST marketed the Buyers Advantage program for a short period.
   U S WEST’s marketing activities included newspaper and website advertisements as well as telemarketing.  Telemarketing included both inbound callers, calling U S WEST about matters other than Buyers Advantage; and outgoing telemarketing where U S WEST (or its marketing agents) called individuals in an attempt to market the Buyers Advantage Program.  The marketing scripts utilized were different for inbound and outbound.  See Exhibits B-2 and B-3.  The inbound scripts identified Qwest at the outset as the provider of “in-state and state-to-state long distance service.”  Qwest is identified several times throughout the scripts as the long distance carrier.  The outbound script presentations are somewhat less clear as to Qwest’s role, although at the outset the scripts generally identify Qwest as the long distance carrier for the Buyers Advantage program.
U S WEST formulated the Buyers Advantage Program internally.  After deciding on the terms of the Teaming Agreement U S WEST did not broadly announce the availability of the Buyers 

H. Advantage Program to all carriers.  It did approach on an individual basis a few carriers that U S WEST thought might be interested in the program.  Once Qwest expressed some interest,  U S WEST’s efforts focused on coming to an agreement with Qwest to get the Buyers Advantage Program implemented.  U S WEST envisioned that at some later point other interexchange carriers would participate by signing Teaming Agreements with the same terms and conditions as that signed by Qwest.
III. discussion

A. MCI makes five major claims in its complaint.  These will be discussed in the same order that they appear in the complaint.  The first claim of MCI is that U S WEST has not obtained necessary Commission approval for Buyers Advantage.  MCI refers not only to this Commission's specific statutory authority but also to its broad Constitutional powers and obligations to regulate public utilities.  Specifically MCI points to § 40-3-103, C.R.S.  That provision provides in pertinent part as follows:

Under such rules and regulations as the Commission may prescribe, every public utility shall file with the Commission, within such time and in such form as the Commission may designate, and shall print and keep open to public inspection, schedules showing all rates, tolls, rentals, charges, and classifications collected or enforced, or to be collected and enforced, together with all rules, regulations, contracts, privileges, and facilities which in any manner effect or relate to rates, tolls, rentals, classifications, or service; ...

The Commission has adopted rules which require tariffs to be filed in all of the broad circumstances of the statute.  See Rule 40(a) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.

B. MCI notes the extremely broad language of this provision and suggests that Buyers Advantage constitutes a set of terms, conditions, regulations, classifications, contracts, or privileges which affect or relate to telecommunications services, which terms were not filed with the Commission.

C. U S WEST’s front-line defense to this claim is that Buyers Advantage is not a regulated telecommunications service and therefore not within the Commission’s subject matter jurisdiction.  In making this argument U S WEST points out that the Buyers Advantage marketing Program does not fit the definition of telecommunications service found in the Colorado Revised Statutes at § 40-15-102(29), C.R.S.
  U S WEST swiftly concludes that since the Buyers Advantage Program does not fit the definition of telecommunications services, this Commission has no jurisdiction.

As suggested by MCI, U S WEST’s argument is faulty in several respects.  First, the telecommunications services which comprise Buyers Advantage are regulated by this Commission.  

D. Without the underlying telecommunications services, the Buyers Advantage Program cannot exist.  At the very least the Buyers Advantage Program does affect and relate to telecommunications services in the broad sense.  For example, the Buyers Advantage Program determines what rates customers pay for Qwest’s services from among Qwest’s many possible rates.

E. Second, U S WEST’s argument ignores this Commission’s jurisdiction over matters ancillary to pure telecommunications services.  As an example, customer billing is not, strictly speaking, a telecommunications service.  Nonetheless this Commission has maintained jurisdiction over such activities by U S WEST.
  There is a whole panoply of ancillary services over which this Commission exerts jurisdiction under its broad statutory and Constitutional authority.  These services do not fit the definition of “telecommunications service,” but they are within the Commission’s jurisdiction.

F. In summary, as to the first count in the complaint, this Commission has jurisdiction over the Buyers Advantage Program, and the Buyers Advantage Program fits within the requirements of § 40-3-103, C.R.S., such that tariffs concerning the Buyers Advantage Program should have been filed with this Commission.

G. The second claim made in the complaint by MCI is that “the hidden compensation received by U S WEST in provision of Buyers Advantage constitutes an unlawful rebate, a grant of illegal preference, and an improper cross subsidy.”  U S WEST suggests that MCI failed to prove this claim for relief at hearing.

H. The Administrative Law Judge (“ALJ”) agrees with U S WEST.  MCI largely abandoned this claim at hearing.  The compensation was shown to be on a per customer basis.  While there was a requirement that Qwest alter its billing and collection agreement there was no indication that there were any improper payments taking place.  MCI’s second claim was not proven.

I. MCI’s third claim for relief is that “U S WEST’s Buyers Advantage grants unlawful, non-monetary preferences or advantages in violation of Colorado law.”  MCI’s argument is that since the Buyers Advantage Program was not offered equally to all carriers at the same time that the program was preferential.  MCI suggests that the first participant in such a program gains an advantage over subsequent participants if they are permitted.  MCI contends that Qwest is receiving preferential treatment in the way U S WEST provides certain operations support systems (“OSS”).  MCI also notes that the terms of the Buyers Advantage Program are ill-suited to an interexchange carrier such as MCI with its own marketing program, which includes strategies of changing rates rapidly.
  Section 40-3-106(1)(a), C.R.S., which provides in pertinent part as follows:

... No public utility, as to rates, charges, service, or facilities, or in any other respect, shall make or grant any preference or advantage to any corporation or person or subject any corporation or person to any prejudice or disadvantage, ...

J. U S WEST suggests that the evidence in this part was inadequate.  It states that the MCI allegations concerning OSS functions are subject to a separate docket before this Commission and are not subject to this proceeding.  U S WEST also notes that it envisioned Buyers Advantage as eventually including more carriers than just Qwest at some point in time.

K. The ALJ does not agree with the MCI contention that because the Buyers Advantage Program was not structured in a fashion which MCI considered advantageous to it that this makes the program discriminatory.  There are many different inter-exchange carriers with different profiles, strategies, marketing capabilities, and customer bases.  It is highly unlikely that any program would be considered desirable by every single inter-exchange carrier.

However, the fact that U S WEST did select the carriers on an individual basis rather than making the program available 

L. on an industry-wide basis, did constitute a preference to those carriers, including Qwest, that were among the select few to be initially offered participation in the program.  The select offering of the Teaming Agreement constituted a preference to those carriers offered the program; and it constituted a prejudice and disadvantage to those carriers not offered the program.  This runs afoul of the statutory prohibition.

M. MCI’s fourth claim is that “U S WEST and Qwest are operating in a joint enterprise, venture, partnership, or affiliation in the provision of local and long distance telecommunications services under Colorado law without appropriate approval from the Commission or compliance with PUC regulations.”  Both parties agree that a joint venture is established by a three-part test.  There must be:  (1) a joint interest in property; (2) an agreement to share in the profits and losses of the venture; and (3) actions and conduct showing cooperation in the project.

N. The evidence failed to establish that Qwest and U S WEST entered into a joint venture for the purposes of marketing the Buyers Advantage Program.  The actual telecommunications services are provided pursuant to tariff and available equally to participants or non-participants in the Buyers Advantage Program.  There is no compensation flowing between Qwest and U S WEST that depends on the payments received for the telecommunications services, e.g., local exchange service from U S WEST or interLATA service from Qwest.  There is no agreement to share in the profits and losses of those individual telecommunications services.  The only compensation to U S WEST is on a per customer basis, much like a sales commission.  Therefore there is no joint venture in the sale of those telecommunications services.

O. Similarly, there was no evidence of a partnership.  A partnership is a distinct legal entity, defined as “an association of two or more persons to carry on, as co-owners, a business for profit.”  See § 7-60-106(1), C.R.S.  There was no evidence of any co-ownership of any business.

P. MCI changes this argument somewhat in its closing statement of position to argue that U S WEST was actually holding itself out as offering interLATA services without authority.
  However, this was not alleged in the complaint.  In fact, MCI mentioned in passing that U S WEST does not have PUC authority to offer interLATA services, and concluded that this was why it had to rely on Qwest to provide interLATA authority.  See Paragraph No. 31 of the complaint.  There was no allegation of holding out.

Even had the matter been contained in the complaint, MCI did not establish that U S WEST was holding itself out as offering interLATA services.  Rather, the evidence tended to show that U S WEST indicated that it was offering a program by which 

Q. Qwest provided interLATA services, and U S WEST provided a point of contact as well as billing services.  It was uncontroverted that the actual transport of traffic would take place over Qwest’s network.

R. Therefore MCI’s fourth claim for relief must fail.

S. MCI’s fifth and final claim for relief alleged “U S WEST has failed to obtain Commission approval for the marketing of Buyers Advantage and has engaged in such marketing in direct violation of Colorado statutes.”  The basis of this claim of MCI is § 40-15-306, C.R.S., which provides in pertinent part as follows:

... No interexchange provider shall market intraLATA interexchange telecommunications services without obtaining prior approval of the Commission.

T. MCI contends that this provision prohibits U S WEST from marketing its own intraLATA services without prior approval from the Commission.

U. U S WEST in its response notes that the cited provision, § 40-15-306, C.R.S., was not enacted until 1987.  U S WEST was offering and marketing intraLATA interexchange services prior to the passage of this provision.  However, other interexchange carriers, prior to the passage of the legislation of which this provision was a portion, were prohibited from providing intraLATA interexchange services.  With the passage of the legislation there were now new entrants soon to be competing for intraLATA interexchange services.  However, the Legislature required that new entrants be required to obtain Commission approval prior to marketing those services.

V. The ALJ agrees with U S WEST that the legislation was not intended to apply to U S WEST, which currently was offering intraLATA interexchange services and had been for many years under tariffs approved by the Commission.  It would be problematic to attempt to apply that section to U S WEST when in fact it had been providing those services long before the legislation passed.  Therefore MCI’s fifth claim for relief must fail.

W. Staff had expressed two concerns in this proceeding.  First, Staff had expressed concern about the enforceability of inconsistent orders between the Commission and the Federal Communications Commission(“FCC”).  Specifically, Staff was concerned in the event the FCC permitted Buyers Advantage and this Commission prohibited it.  Given the FCC’s Order, see footnote 7, supra, that concern appears moot.

X. Staff’s second concern was that if this Commission determined that Buyers Advantage was not a tariffed offering, then the Commission should require certain measures to help Staff ensure proper cost allocation between regulated and non-regulated services.  Given the requirement of this Order that Buyers Advantage must be tariffed, this concern is also moot.

IV. conclusions

A. U S WEST should have filed tariffs containing the terms and conditions of the Buyers Advantage Program with this Commission prior to offering it under § 40-3-103, C.R.S.

B. MCI failed to establish that any hidden compensation was received by U S WEST in the provision of Buyers Advantage which constituted an unlawful rebate, a grant of illegal preference, or an improper cross subsidy.

C. U S WEST granted an unlawful preference to those few carriers, including Qwest, to whom it offered the Buyers Advantage Program when it did not make the offering ubiquitous; U S WEST subjected other carriers, including MCI, to prejudice and disadvantage when it did not offer them participation on the Buyers Advantage Program.

D. MCI failed to establish that U S WEST and Qwest are operating in any form of joint enterprise, venture, partnership, or affiliation in the provision of local and long distance telecommunications services under Colorado law without appropriate approval from the Commission.

E. U S WEST was not obligated to obtain Commission approval for the marketing of Buyers Advantage under the requirements of § 40-3-103, C.R.S.

F. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

V. order

A. The Commission Orders That:

1. Prior to any further offering of the Buyers Advantage Program in Colorado, U S WEST Communications, Inc., shall file the terms and conditions of the Buyers Advantage Program under tariff with an appropriate advice letter.  The terms and conditions shall be such that any carrier wishing to participate may do so.  In the absence of an approved tariff concerning the Buyers Advantage Program, U S WEST shall not offer or market the Buyers Advantage Program.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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� See Exhibit B-7, Original Page 35, Product 401; Original Page 40, Product 432; Original Page 58, Product 150; and Original Page 58, Product 152.  See also Exhibit B-8, Original Page 8, Program 401; Original Page 11, Product 432; and Original Page 19, Products 150 and 152.


� As noted above, U S WEST receives compensation from Qwest, as it does from other interexchange carriers, for providing customer inquiry service under the billing and collection agreement.  However, the services provided to Qwest are no different than that provided to the other interexchange carriers under similar billing and collection agreements.


� On June 4, 1998, the U.S. District Court in Seattle, Washington enjoined all marketing activities under the Buyers Advantage Program, and U S WEST ceased marketing the Buyers Advantage Program.  However, U S WEST was permitted to continue to provide the service to customers who had already signed up for the program.


� Telecommunications service is defined there as “the electronic or optical transmission of information between separate points by prearranged means.”


� See, for example, Rule 10 of the Commission’s rules governing Telephone Utilities, 4 CCR 723-2.


� As noted previously, under the terms of the Teaming Agreement the price charged by Qwest for long distance service was frozen during the contract duration.


� This apparently was one of the grounds of the Federal Communications Commission’s recent decision holding that the Buyers Advantage Program violated federal law.  See attachment to MCI’s brief.
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