Decision No. R98-1004

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98F-264T
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complainant,
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U S WEST communications, inc.,



respondent.

recommended decision of
Administrative Law Judge
Lisa d. hamilton-fieldman
accepting stipulation, entering
protective order, dismissing
complaint, and closing docket

Mailed Date:  October 13, 1998

Appearances:

Daniel J. Culhane, Esq., on behalf of Dimensional Communications, LLC;

Richard L. Fanyo, Esq., on behalf of  Dimensional; and

Melissa A. O’Leary, Denman & Corbetta, P.C. on behalf of U S WEST Communications, Inc.

I.
STATEMENT

A. On June 9, 1998, Dimensional Communications, LLC (“Dimensional”), filed this complaint against U S WEST Communications, Inc. (“U S WEST”), alleging that U S WEST had failed to provide a T-1 or T-3 line and other products necessary for Dimensional to provide its customers with high-speed DSL (digital) internet access.  On July 24, 1998, after a hearing on the motion, U S WEST’s motion to dismiss was denied.  The matter then proceeded to hearing on the merits.  A second day of hearing was scheduled for July 28, 1998.

B. On July 28, 1998, a protective order was entered, which order is hereby affirmed, and a copy of which is attached to this Order as Attachment A.  The parties then entered into the record those portions of a settlement agreement between them over which the Commission has jurisdiction (some aspects of the agreement involved web pages and other services that the Commission does not regulate).  The settlement agreement was contingent upon some engineering and other considerations that could not be determined on the day of hearing.  The matter was therefore set over for additional hearing.  Due to the strike by U S WEST employees, and other matters beyond either party’s control, the matter has now been set over several times.

C. On October 5, 1998, the parties filed a Stipulation for Dismissal, in which they agreed to a dismissal with prejudice of Dimensional’s claims against U S WEST alleging untimely and inadequate confirmation of Dimensional’s order for, and installation of, DSL service.  The parties’ acquiesced to that dismissal on the condition that the settlement agreement of July 28, 1998, would remain binding on the parties and particularly, that U S WEST’s agreement to install a T-3 line as soon as possible remains unchanged.  The parties also agreed to bear their own costs and attorneys fees.

D. Through counsel, Dimensional confirmed its understanding that dismissal of the complaint means that Dimensional would have to file a new complaint in the event enforcement of the parties’ agreement is necessary.  With this understanding and her review of the record, the Administrative Law Judge is satisfied that all of the parties understand the ramifications of their agreement.  She will therefore grant the motion to dismiss the complaint, and close the docket.

E. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge hereby transmits to the Commission the record of this proceeding, this written recommended decision containing findings of fact and conclusions of law, and a recommended order.
II.
order

A.
The Commission Orders That:

1. Consistent with the foregoing discussion, the formal complaint filed on June 9, 1998, by Dimensional Communications, LLC, against U S WEST Communications, Inc., is dismissed, and Docket No. 98F-264T is closed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________
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