Decision No. R98-974-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-319T

in the matter of petition by e(spire communications, inc. and acsi local switched services for arbitration of an amendment of an interconnection agreement with u s west communications, inc. pursuant to section 252(b) of the telecommunications act of 1996.

interim order of
administrative Law judge
ken f. kirkpatrick
denying motions to compel

Mailed Date:  October 1, 1998

I.
statement

A. By facsimile transmissions received September 24, 1998, Petitioner filed its Motion to Compel Responses to Data Requests and to Shorten Response Time and its Second Motion to Compel Responses to Data Requests and to Shorten Response Time.  U S WEST Communications, Inc. (“U S WEST”), filed its Responses on September 24 and 25, 1998.  For the reasons set forth below both motions to compel should be denied.

B. The first Motion to Compel states that E(Spire Communications, Inc. (“E(Spire”), served its first set of data requests on U S WEST on September 4, 1998.  U S WEST served a partial response on September 14, 1998.  U S WEST did not originally answer or object to Data Request No. 17.  E(Spire considers the responses to Data Request No. 1 to be inadequate.  Further, E(Spire served a second set of data requests on September 4, 1998, responses to which were served on September 18, 1998.  E(Spire considers the responses to Data Requests Nos. 2 and 3 of the second set of data requests to be inadequate.  E(Spire seeks a Commission order requiring U S WEST to more fully respond to Requests Nos. 1 and 17 of the first set of data requests and Requests Nos. 2 and 3 of the second set of data requests.

C. On September 24, 1998, E(Spire filed its Response.  E(Spire notes that on the same day as the filing of its Response it filed a Response to Request No. 17 of the first set of data requests.   U S WEST suggests that due to the interrelated nature of Request No. 17 and Requests Nos. 2 and 3 in the second set of data requests that the motion to compel concerning these has become moot.

D. It appears to the Administrative Law Judge (“ALJ”) that U S WEST has responded to Data Request No. 17 from the first set of discovery and Data Requests Nos. 2 and 3 in the second set of data requests.

E. Concerning Data Request No. 1 from the first set of data requests, E(Spire states that while U S WEST has denied that such information exists, E(Spire believes that certain requested information concerning basic business exchange was filed in a recent docket, Docket No. 96S-257T.  However, E(Spire has not further identified such information.  It appears that U S WEST has answered the discovery request, and E(Spire claims not to believe the answer.  However, based on the motion filed by E(Spire, there is nothing further at this point that can be accomplished via a Motion to Compel since U S WEST has already responded.  Therefore the first Motion to Compel is denied in its entirety.

F. E(Spire’s second Motion to Compel concerns Request No. 1 of its second set of data requests served September 4, 1998.  E(Spire agreed to extend the time for response.
  U S WEST served a Response on September 18, 1998.  E(Spire considers U S WEST’s Response to be inadequate.

G. Data Request No. 1 of the second set of data requests is a rather detailed request.  It first requires that U S WEST make certain assumptions, then asks U S WEST to provide “proposals for the terms and conditions (including any charges or rates) for the following elements of a frame relay interconnection agreement between the parties for the establishment of PVCs with both ends of the PVC located within the same LATA.”  The request then lists numerous elements.

H. U S WEST’s Response in its entirety is as follows:

  U S WEST proposals and associated terms and conditions for frame relay services are under development and will be submitted in conjunction with U S WEST’s testimony.

U S WEST then supplemented this response on September 25, 1998 with the following:

Please see U S WEST’s response to Data Requests Nos. 01 through 017 in E(Spire’s first set of data requests.

I. Essentially U S WEST’s Response refers to its position in this proceeding that the type of interconnection that E(Spire seeks should be purchased through tariffs of U S WEST for network-to-network interface.  The discovery request asks U S WEST to assume a position other than the position they have suggested so far in this proceeding and to then present proposals for rate elements.  In the undersigned Administrative Law Judge’s mind this is not appropriate discovery.  E(Spire is essentially asking U S WEST to divulge negotiating positions or strategies under a circumstance or event that may not come about.  In fact, E(Spire was quite candid in its second motion when it stated that it hoped to have this information available for purposes of negotiation.  See Second Motion to Compel, paragraph 2.  While it certainly is highly desirable to know an opposing party’s ultimate negotiating position, it is not an appropriate use of discovery in this instance.  Therefore the Second Motion to Compel is denied in its entirety.

II. order

A. It Is Ordered That:

1. The Petitioner’s Motion to Compel filed September 25, 1998 and its Second Motion to Compel filed September 25, 1998 are denied.

2. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
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____________________

Bruce N. Smith

Director
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� The parties were notified of this ruling on September 29, 1998.


� Such extensions of time to respond to discovery are specifically prohibited by the Colorado Rules of Civil Procedure (“CRCP”), as adopted by this Commission.  See C.R.C.P. 29.
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