Decision No. R98-947

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98R-286

in the matter of proposed revisions to the rules and regulations governing motor vehicle carriers exempt from regulation as public utilities and establishing civil penalties, 4 ccr 723-33, and repeal of Rule 11 of the rules and regulations concerning civil penalties for carriers, 4 ccr 723-22.

recommended decision of
administrative law judge
william j. fritzel
adopting rules

Mailed Date:  September 25, 1998

Appearances:

Leland H. Smith and Terry Willert of the Staff of the Colorado Public Utilities Commission; 

Robert Randall, Oakmont Limousine Service, Gary Thornbrue, Encore Limousine, and David Hyman, Hy-Mountain Taxi.

I. statement

A. On June 29, 1998, the Commission mailed notice of proposed rulemaking concerning Rules and Regulations Governing Motor Vehicle Carriers Exempt from Regulation as Public Utilities, including the establishment of civil penalties.  The Commission stated that the intent of the proposed rules was to update the existing rules and to have the rules conform with new legislation enacted into law by Colorado Senate Bill 98-200 concerning luxury limousines.

B. On June 30, 1998, the Commission gave Notice of Proposed Rulemaking to the Colorado Secretary of State.  The Commission requested publication of the proposed rules in The Colorado Register.

C. The Commission scheduled a hearing for August 7, 1998.  Written comments were filed by Telluride Shuttle and Taxi (“Telluride Shuttle”) on July 11 and 16, 1998; and Alpine Taxi/Limo, Inc. (“Alpine Taxi”), on June 30, 1998. On August 14, 1998, Staff of the Commission (“Staff”) filed post hearing Comments. Letters were received from clients of Oakmont Limousine Service.

D. The hearing was held as scheduled.  Oral Comments were received from Staff, Robert Randall David Hyman and Gary Thornbrue.

E. Pursuant to § 40-6-109, C.R.S., the record of this proceeding along with a written recommended decision is transmitted to the Commission.

II. findings of fact and conclusions of law

A. This rulemaking proceeding concerns proposed rules relating to luxury limousines, enforcement powers of the Commission, procedures for registration to operate, features associated with luxury limousines, and rules stating penalties for violations.  In addition, there is a proposal for repeal of Rule 11 of the Commission’s Rules and Regulations Concerning Civil Penalties for Carriers, 4 Code of Colorado Regulations (“CCR”) 723-22 since the civil penalty provisions are proposed to be included in the substantive Rules Concerning Motor Vehicle Carriers Exempt from Regulation as Public Utilities.

B. The commentators suggested modifications to the proposed rules concerning:  (1) luxury limousine features; (2) advertising of luxury limousine services; (3) drivers’ hours of service; (4) safety regulations; (5) notice of hearings; (6) notification of insurance cancellations; (7) registration and certification of compliance; (8) complaints, (9) notice of waiver applications, and revocation for cause; and (10) definition of discretionary vehicles.

C. Some of the suggested changes will be adopted.  The recommendation of Staff and Oakmont Limousine Service to add a definition of “discretionary vehicle” will be adopted.  Staff’s recommendation to change the reference to the Colorado Department of Revenue in proposed Rule 723-33-3 to “the Division of Insurance in the Department of Regulatory Agencies” will be adopted to conform to Colorado agency practice.

D. The comments of Alpine Taxi and Telluride Shuttle concerning notice to interested parties relating to applications for a hearing, (proposed rule 723-33-8.3) and Applications for Waiver of the Rules, (proposed rule 723-33-10) will be granted.  Notice should be given to the public and existing common carriers.

E. The suggestion of Alpine Taxi to add to proposed Rule 723-33-6 (registration requirements) requiring an applicant to include a statement indicating other type of operating authority granted to a registrant will be adopted.

F. The recommendation of Alpine taxi concerning proposed Rule 723-33-11.11 (revocation for cause), to add a sentence to indicate that the Commission on its own motion, or as a result of a complaint by any carrier can, after notice of hearing and upon the evidence of record, revoke the registration will be adopted.

G. Some of the comments relating to luxury limousine features, safety regulations, and drivers’ hours of service will not be adopted since the additions are unnecessary.  Safety regulations are covered by the Commission’s Motor Carrier Safety Rules.

H. Proposed Rule 723-33-6 requires registrants to furnish Social Security Numbers.  The proposal is found to be unnecessary and therefore will not be adopted.

I. The proposal to repeal Rule 11 of the Commission’s Rules and Regulations Concerning Civil Penalties for Carriers, 4 CCR 723-22 will be adopted since the penalty provisions will be incorporated into the substantive Rules Governing Motor Vehicle Carriers Exempt from Regulation as Public Utilities.

J. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. order

A. The Commission Orders That:

1. The Rules and Regulations Governing Motor Vehicle Carriers Exempt from Regulation as Public Utilities and Establishing Civil Penalties, 4 Code of Colorado Regulations 723-33 and the repeal of Rule 11 of the Rules and Regulations Concerning Civil Penalties for Carriers, 4 Code of Colorado Regulations 723-22 attached to this Decision and Order are adopted.

2. The rules shall be effective 20 days after publication by the Secretary of State.

3. The opinion of the Attorney General of the State of Colorado shall be sought regarding the constitutionality and legality of the rules.

4. The Commission’s Director shall file with the Office of the Secretary of State for publication in The Colorado Register, a copy of the rules adopted by this Decision, and when obtained, a copy of the opinion of the Attorney General of the State of Colorado regarding the constitutionality and legality of these rules.  The rules shall be submitted by the Commission’s Director to appropriate committee of reference of the Colorado General Assembly, if the General Assembly is in session at the time this Order becomes effective, or to the Committee on Legal Services, if the General Assembly is not in session, for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies 1of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
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____________________

Bruce N. Smith

Director
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