Decision No. R98-943-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-319T

in the matter of petition by e(spire communications, inc. and acsi local switched services for arbitration of an amendment of an interconnection agreement with u s west communications, inc. pursuant to section 252(b) of the telecommunications act of 1996.

interim order of
administrative law judge
ken f. kirkpatrick
modifying procedural schedule

Mailed Date:  September 23, 1998

I. statement

A. On September 17, 1998, Petitioners E(Spire Communications, Inc., and ACSI Local Switched Services, Inc., and Respondent U S WEST Communications, Inc., filed a Joint Request to Amend the procedural schedule in this proceeding to allow for continued negotiation in this matter.  While noting that a Commission decision under the Telecommunications Act of 1996 (“1996 Act”) is due no later than November 4, 1998, the parties nonetheless proposed a schedule which would delay this matter so that the arbitration hearing would not be held until November 12 and 13, 1998.  The parties suggest that they would waive their right to seek Federal Communications Commission preemption based on this Commission’s inaction within a timely period.

B. On September 17, 1998, the undersigned Administrative Law Judge (“ALJ”) notified the party of his ruling denying the motion to modify the procedural schedule in any fashion which would prohibit the Commission from complying with the 1996 Act.  The grounds for the denial were twofold.  First, the 1996 Act places a mandatory duty on this Commission to resolve arbitration petitions such as this within nine months after the date on which the local exchange carrier received a request to negotiate.
  The second ground for denial of the motion is that allowing the parties to stipulate to extensions not contemplated by the 1996 Act would lessen the incentive for the parties to negotiate in a timely fashion at the outset, which is a cornerstone of the process created by the 1996 Act.

Subsequent to the ALJ’s ruling on the motion, a telephone conference was held on September 18, 1998, during which a modification of the procedural schedule was discussed.  The modification is intended to allow the parties a continued opportunity to negotiate the issues in this proceeding, but keep the proceeding moving in a timely fashion.  A modified schedule was 

C. suggested by the parties and agreed to by the ALJ.  That modified schedule is contained in the order below.

II. order

A. It Is Ordered That:

1. The Joint Motion for Amendment of Procedural Schedule and for Waiver of Response Time filed September 17, 1998 is granted in part.  The arbitration remains scheduled for October 7 and 8, 1998.  However, the parties shall file their testimony and exhibits, in question and answer format, simultaneously on September 30, 1998.  The statement of unresolved issues shall be filed no later than October 5, 1998.  Each party shall have the opportunity to present oral answer testimony responding to the direct, prefiled testimony of the other party.

2. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
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____________________

Bruce N. Smith

Director
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� Section 252(b)(4)(C) of the 1996 Act provides as follows:


The state commission shall resolve each issue set forth in the petition and the response, if any, by imposing appropriate conditions as required to implement subsection (c) upon the parties to the agreement, and shall conclude the resolution of any unresolved issues not later than nine months after the date on which the local exchange carrier received the request under this section.  (emphasis added)
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